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I.

INTRODUCTION

This article presents a unique way of thinking about the rule of law grounded in the Jewish
legal tradition. It argues that that conceptualization of the rule of law can be used to
address some of the salient challenges posed to law’s rule by the indeterminacy thesis in
Western jurisprudence.
Legal indeterminacy has been a perennial concern in Western jurisprudence for centuries.
The indeterminacy thesis maintains that the totality of legal materials and methods
available within a given legal system are often insufficient to determine single, uniquely
correct answers to some important subset of the normative questions arising within that
system. Officials charged with resolving such cases, then, must exercise some measure of
personal discretion and subjective judgment in order to reach singular, final rulings.
According to many scholars, such indeterminacy poses significant challenges to the
legitimacy of legal and political systems. Normative justifications for coercive legal and
political systems are often tied to a constellation of jurisprudential commitments
subsumed under the heading, “the rule of law.” The rule of law, however, is widely
understood to entail substantial legal determinacy. Legitimacy requires that legal norms be
largely democratic, prospective, stable, equally applied, and objective. There must be right
answers to normative questions; those answers must be determined by democratic
lawmaking; and officials must apply and enforce those standards rather than their own
personal preferences. Legal indeterminacy, however, suggests that legal sources and
methods admit many different yet justifiable answers to most normative questions, and
that therefore, singular answers to legal questions are ultimately products of subjective
post-hoc judicial choices rather than objective, preexisting, and generally applicable
standards adopted through democratic processes.
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The indeterminacy problem has been a central concern of many of the principal schools
of Western jurisprudence. Scholars aligned with natural law theories, legal formalism,
positivism, realism, integrative jurisprudence, and critical legal studies have all offered
accounts of the nature of law, and descriptive and prescriptive claims about the goals and
methods of legal decision making that have been prompted at least in part by the rule of
law concerns arising from the indeterminacy thesis. ln large part, these varied
jurisprudential approaches have addressed the indeterminacy problem either by denying
or seeking to substantially downplay the incidence of indeterminacy in the law, or else have
capitulated to the indeterminacy challenge and admitted that the rule of law is mere fiction.
Both approaches, however, fails to genuinely address the indeterminacy problem.
Assuming – as many theorists do, and as legal practice often demonstrates – that legal
indeterminacy is real, and assuming that the rule of law is an important feature of legal and
political legitimacy, how might the two be reconciled?
This article suggests an alternative approach based on traditional Jewish jurisprudential
responses to the indeterminacy problem. This approach, which I call “law-asengagement,” locates the law and law’s rule not in a particular set of substantive norms,
nor in decision makers’ unvarying commitment to objective, detached, and impersonal
judicial processes. Instead, the rule of law obtains in the collective commitment of a selfidentifying legal community to be engaged with the sources and methods of their legal
traditions as the principle means of reaching normative judgments. In the Jewish tradition,
this way of thinking about what it means for law to rule responds to universal
jurisprudential concerns about legal indeterminacy, judicial subjectivity, legitimacy, and the
seemingly intractable persistence of juristic disagreement about the rights answers to legal
questions.
Importantly, law-as-engagement actually leverages the existence of legal indeterminacy as
a persistent jurisprudential phenomenon to support rather than supplant the rule of law.
Indeterminacy means that rather than being passive subjects of the law’s clear-cut
commands, legal actors and decision makers have an active role to play in the construction
of legal understanding. Indeterminate laws do not speak for themselves; they provide
sources of normative guidance, but rely on committed and engaged human interpreters,
students, and decision makers to develop applicable standards of conduct. In short, in
streams of both the Jewish and Islamic legal traditions, indeterminacy is precisely what
makes meaningful human and communal engagement with the sources and methods of a
legal tradition possible.
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This article proceeds in two main parts, aside from this introduction and a conclusion.
Part II provides a brief historical and conceptual overview of jurisprudential approaches
to dealing with the indeterminacy problem in Western legal thought. It begins by reviewing
some of the major themes in rule of law thinking in Western jurisprudence, and then
moves on to note the conceptual distinction between metaphysical and epistemological
indeterminacy. This part then develops the indeterminacy problem by discussing some of
the ways in which indeterminacy in understood to challenge to rule of law.
Part III explores a Jewish jurisprudential approach to addressing the indeterminacy
problem. This part begins by reviewing traditional rabbinic sources that have affirmed the
idea that the right answers to many legal questions are substantially indeterminate and
uncertain. This part goes on to explain that rather than view indeterminacy as a theoretical
and practical challenges to the possibility of a meaningful rule of law, some Jewish law
scholars offered understandings of the nature of Jewish law and rabbinic adjudication that
saw legal indeterminacy as a jurisprudential asset rather than a liability. For these theorists,
indeterminacy enables legal actors and decision makers to become active participants in
an interpretive process that keeps the law alive and relevant while also creating the
conditions through which the law can meaningfully rule in peoples’ commitment to engage
the sources and methods of the jurisprudential tradition as the sources of both public and
private norms and values.
II.

THE INDETERMINACY PROBLEM IN WESTERN JURISPRUDENCE

Legal indeterminacy has played an important animating role in the development of
American legal thought. But why does indeterminacy matter? Put simply, “[i]ndeterminacy
matters because legitimacy matters,” and legitimacy matters because the conditions of legal
legitimacy by definition provide normative justification for citizens’ “prima facie moral
obligation” to obey the law.1 In liberal Western regimes, legitimacy is largely tied to the
constellation of principled commitments subsumed under the heading, “the rule of law.”2
1

Ken Kress, Legal Indeterminacy, 77 Cal. L. Rev. 283, 285 (1989).
See Jeremy Waldron, The Concept and the Rule of Law, 43 Georgia Law Review 1, 1 (2008)
(“Open any newspaper and you will see the “Rule of Law” cited and deployed . . . as a
benchmark of political legitimacy.”); Brian Z. Tamanaha, On the Rule of Law: History
Politics, Theory 33 (2004) (“[L]iberal systems cannot exist without the rule of law.”). The
importance of the rule of law as a marker for legal and political legitimacy is illustrated by
the fact that political leaders as diverse as President Barack Obama, President Vicente Fox
Quesada of Mexico, Iranian President Hassan Rouhani, Hugo Chavez of Venezuela, and
2
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Core rule of law themes and concepts suggests that there is a close relationship between
legal determinacy and objectivity and the rule of law.3 To the extent that law is
indeterminate and subjective, then, this indeterminacy undermines important rule of law
commitments, challenges the legitimacy of Western liberal legal and political systems, and
calls into question citizens’ moral obligation to obey the law and governments’ moral right
to enforce it.4 This part begins in section II.A by reviewing some of the most salient
Western claims about what it means to have a rule of law. Next, in section II.B, we discuss
Chinese Premier Li Keqiang have all made reference to the Rule of Law as a benchmark
justification, aspirational ideal, or criticism of political and legal actions and policies. See,
e.g., Remarks by President Obama in Address to the United Nations General Assembly, The White
House, Office of the Press Secretary (September 24, 2013), available at
http://www.whitehouse.gov/the-press-office/2013/09/24/remarks-president-obamaaddress-united-nations-general-assembly (“Our overriding interest throughout these past
few years has been to encourage a government that legitimately reflects the will of the
Egyptian people, and recognizes true democracy as requiring a respect for minority rights
and the rule of law, freedom of speech and assembly, and a strong civil society.”); James
C. McKinley, Jr., Protest Keeps Fox from Giving State of the Union Speech, The New York Times
(September
2,
2006),
available
at
http://www.nytimes.com/2006/09/02/world/americas/02mexico.html?fta=y
(“Mr.
Fox . . . stressed that the rule of law was the basis of democracy.”); Scott Lucas, Iran: Was
Rouhani’s Speech on Revolution’s Anniversary Important? A Six-Point Guide, EA WorldView
(February 16, 2014), available at http://eaworldview.com/2014/02/iran-rouhanis-speechrevolutions-anniversary-important-5-point-guide/ (“Rouhani emphasized the necessity of
respecting and obeying the law by all people and authorities. He promised that The
Government was trying to achieve the rule of law throughout the country and will stand
against anyone breaking the law.”); Venezuelan President Hugo Chavez’s Speech to the United
Nations World Summit (September 16, 2005), Global Policy Forum, available at
https://www.globalpolicy.org/international-justice/29676-venezuelan-president-hugochavezs-speech-to-the-united-nations-world-summit.html (criticizing United States policy
for violating the rule of law); Lu Hui, ed., Chinese Premier Vows “Zero-Tolerance” for Corruption,
Xinhuanet (March 3, 2014), available at http://news.xinhuanet.com/english/special/201403/13/c_133183102.htm ("China is a country under rule of law. No matter who he is, and
how senior his position is, if he violates Party discipline and the law of the country, he will
be punished to the full extent, because everybody is equal before the law," Li said.”); see
also Brian Z. Tamanaha, On the Rule of Law: History, Politics, Theory 1-2 (2004).
3
See generally Mathew H. Kramer, Objectivity and the Rule of Law (2007).
4
See Christopher L. Kutz, Just Disagreement: Indeterminacy and Rationality in the Rule of Law,
103 Yale L.J. 997, 1000 (1993) (“The rule of law is a necessary component f any liberal
political regime and an attack on It also targets the coherence of liberalism.”).
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two different senses in which scholars think about legal indeterminacy: metaphysical legal
indeterminacy, and epistemological legal indeterminacy. Section II.C explicates the
indeterminacy challenge to law’s rule. It notes that both metaphysical and epistemological
indeterminacy entail causal indeterminacy, and that causal indeterminacy in the law
undermines many of the principle commitments underlying the rule of law as a mark of
legal and political legitimacy.
A. Major Themes in Rule of Law Jurisprudence
Many scholars have observed that defining the meaning and requirements of the rule of
law has been a perpetually elusive endeavor. “The rule of law has meant many things to
many people,”5 and there are likely “as many conceptions of the rule of law as there are
people defending it.”6 It is possible, however, to identify some broad themes that run
through much of the rule of law scholarship. In particular, Brian Tamanaha has three main
rule of law themes.7 First, various rule of law theories embrace the idea that the rule of law
functions at least in part to establish that the decisions and actions of the state and of state
officials ought to be limited by law. Second, many theories embrace the idea that the rule
of law contemplates law embracing various characteristics that relate to its quality of
legality and distinguish it from other forms of social norms or official commands. Finally,
rule of law theories often embrace a cluster of ideas about the nature of law, political
authority, and official discretion associated with the famous aphorism, “a rule of law, not
of men.”
Tamanaha has noted that modern understandings of the rule of law rest on a desire to
promote three objectives that oftentimes pull practical policy in very different directions.
Each of these objectives helps preservation of individual liberty, the inherent right of each
individual to pursue his or her own conception of the good.8

5

Ricardo Gosalbo-Bono, The Significance of the Rule of Law and its Implications for the European
Union and the United States, 72 U. Pitt. L. Rev. 229, 239-40 (2010); Jeffrey Jowell, The Rule of
Law and its Underlying Values, in The Changing Constitution (Jeffrey Jowell & Daniel Oliver
eds., 7th ed. 2011).
6
Olufemi Taiwo, The Rule of Law: The New Leviathan?, 12 Canadian J. L. & Jur. 151, 152
(1999).
7
See generally Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 114-36
(2004).
8
Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 34-36 (2004).
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First, the rule of law as basic formal legality promotes what Tamanaha refers to as “legal
liberty,” or the freedom to act as one wishes within the bounds of the law. Formal legality
allows citizens to pursue their own unique conceptions of the good life to the extent
possible under social conditions by permitting them to predict what they can do without
becoming subject to coercive government power. By requiring that laws be generally
applicable, prospective, stable, and actually reflected in the conduct of government
officials, the rule of law provides citizens with a definite safe private sphere within which
they may exercise their personal liberty to freely pursue their own goals and aspirations.9
The rule of law also supports “political liberty,” or the freedom to be subject only to laws
to which one has consented.10 Government by consent is an essential component of
individual liberty; if one’s right to pursue his or her own conception of the good life is to
be maintained even when limited by societal laws, laws that limit natural freedom must be
made by those whose freedom they restrict. As Rousseau maintained, “obedience to a law
one proscribes to oneself is freedom.”11 By demanding that laws be created through
democratic processes and that laws beyond the reach of ordinary politics guarantee the
right to democratic participation in those processes, the rule of law helps preserve
individual liberty.12
Moreover, thicker substantive conceptions of the rule of law help preserve “personal
liberty” by designating fundamental individual rights that carve out a sphere of privacy and
autonomy in which citizens exercise their individual liberty to pursue their own
conceptions of the good.13
While these three kinds of liberty all serve to promote a more fundamental value –
individual freedom – each also tends to pull definitions of the rule of law in different
directions. The preservation of individual freedom though legal liberty and formal legality
often cuts against the personal-liberty demand for the zealous policing of substantive
individual rights, which at times might require retroactively recognizing certain
fundamental interests.14 Indeed, in a system of substantive norms that severely restrict the
9

See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 34 (2004).
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 34 (2004).
11
Jean-Jacques Rousseau, The Social Contract 65 (Maurice Cranston trans. ed., 1968).
12
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 34 (2004).
13
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 35 (2004).
14
This tension is well illustrated by judicial perspectives on the retroactivity doctrine for
the application of newly recognized constitutional rights to previously settled criminal
10
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scope of personal liberty, greater respect for legal liberty and procedural correctness only
further inhibits the vindication of important individual rights.15 Likewise, the full
realization of political liberty is often in tension with legal liberty and personal liberty. As
Madison famously observed, an unrestricted democratic process tends be unstable,
unpredictable, and prone to the enactment of laws geared to serving special interests.
Moreover, if left unchecked majorities tend to restrict the individual rights of various
minority groups within the political system.16 Individual rights, too, cut against aspects of
both political and legal liberty. The full realization of personal freedom merely results in a
reversion to a pre-social compact state of nature, where neither democratic law making
processes nor the qualities of formal legality hold any sway in the face of untrammeled
freedom for each individual to pursue a different conception of the good. As Tamanaha
puts it, “this conflict represents the battle between two contesting ideologies: collective
self-rule in the interest of the community versus the desire of individuals to be left alone.”17
These unavoidable tensions are mediated and balanced by different political and legal
regimes in different ways, resulting in widely disparate expressions of what the rule of law
looks like in practice despite common appeals to similar “values and purposes that the
Rule of Law is thought to serve.”18
Tamanaha further identifies several recurring themes in rule of law formulations that are
related to but still distinct from the objectives of liberal rule of law theories discussed
above. These themes include the idea that the rule of law serves to create a government
limited by law that is above and independent of ordinary law making institutions;19 the
notion that the rule of law seeks to secure a formally legalistic regime in which legal norms

cases. See Roger D. III Branigin, Sixth Amendment - - The Evolution of the Supreme Court’s
Retroactivity Doctrine: A Futile Search for Theoretical Clarity, 80 J. of Criminal L. & Criminology
1128, 1133-37 (1990).
15
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 37 (2004).
16
See generally James Madison, Federalist no. 10 42, 42-46, in The Federalist Papers by
Alexander Hamilton, James Madison, and John Jay (Gary Wills ed., 1982).
17
Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 38 (2004).
18
Richard H. Fallon, “The Rule of Law” as a Concept in Constitutional Discourse, 97 Colum. L.
Rev. 1, 7 (1997).
19
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 114-195 (2004).
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possess qualities of law rather than ad hoc arbitrariness;20 and the commitment to
maintaining a rule of law, and not of men.21
The idea of the rule of law as means of placing limits on government power is perhaps the
broadest, oldest, and most constant thread in rule of law theories. This emphasis is present
in Greek, Roman, and medieval, as well as liberal rule of law theories, which understood
law’s rule to obligate governments to “operate within a limiting framework” that included
both procedural and substantive restraints dictated by reason, justice, nature, and religion.
The notion of formal legality, the value of public, prospective, generally applicable laws
being the sine qua none of a legitimate legal system has also been a prominent theme on
rule of law theories. This is especially true with respect to post-Enlightenment liberal
theories, which had to develop substance-neutral conceptions of law’s rule following the
rejection of natural and religious law as legitimate bases for placing substantive limits on a
society’s ability to order and self-constrain itself through a consent-based legal and political
system.22
The association between law’s rule and the notion that legitimate systems exhibit a “rule
of law and not of men” is one of the most oft-repeated themes in rule of law theorizing.
This conception, perhaps first expressed by David Hume, and later included in the
Massachusetts’s 1780 constitution by John Adams, intimates that in law “something other
than the mere will of individuals deputized to exercise government powers must have
primacy.”23 As Tamanaha puts it, this theme highlights important contrasts, emphasizing
that “law is reason, man is passion; law is non-discretionary, man is arbitrary will; law is
objective, man is subjective.”24 From this vantage, the rule of law enshrines the political
and legal value of living under something better, something higher, than the fallible
vagaries of human will. It envisions a system of social ordering secure against the potential
abuses that result from “the familiar human weaknesses of bias, passion, prejudice, error,
ignorance, cupidity, or whim”; a system in which human officials play a necessary but
merely ministerial role.25

20

See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 119-22 (2004).
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 122-26 (2004).
22
See Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 119 (2004).
23
Ronald A Cass, The Rule of Law in America 3 (2001).
24
Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 122 (2004).
25
Brian Z. Tamanaha, On the Rule of Law: History Politics, Theory 122 (2004).
21
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Richard Fallon has similarly identified three principal thematic purposes that animate rule
of law theories. Like Tamanaha, Fallon notes that the rule of law is often understood as a
means of insuring that people have advance knowledge of the legal consequences of their
actions so that they might “plan their affairs with reasonable confidence.”26 Additionally,
Fallon observes that the rule of law is often understood as a check against varieties of
official arbitrariness.27 These elements are, of course, closely related. Limiting official
arbitrariness, “a government of laws and not of men,” enables citizens to confidently plan
their affairs and pursue their conceptions of the good secure that they will not be subject
to arbitrary official power outside the dictates of prospective, public, generally applicable,
and certain legal norms. Both themes are also closely bound up with the theme of limited
government; to insure predictability and security through the cabining of official
arbitrariness through legal norms is to conceptualize a government of limited legal power,
power confined to legal limits that exist above and separate from ordinary law-making
authority.
Fallon, as well as others have taken note of another important value served by the rule of
law: The rule of law serves to “protect against anarchy and the Hobbesian war of all against
all.”28 In this sense, the rule of law is related to the idea of “law and order” in contrast to
lawlessness and anarchy. As John Rawls explains, “the coercive powers of government are
to some degree necessary for the stability of social cooperation.”29 Even in a society where
citizens generally agree with and abide by behavioral norms, whether informal customs or
formal laws, there is likely to be uncertainty and suspicion about whether everyone is
playing by the rules all the time. Such suspicion breeds distrust, which results in individuals
increasingly seeing fit to skirt or break society’s norms in order to gain some advantage
for themselves, since, for all they know, others are already doing the same. This in turn
leads to instability, the breakdown of social order, and a return to a Hobbesian state of
nature. The role of the rule of law, Rawls argues, “is precisely to overcome this instability.

26

Richard H. Fallon, “The Rule of Law” as a Concept in Constitutional Discourse, 97 Colum. L.
Rev. 1, 7 (1997).
27
See Richard H. Fallon, “The Rule of Law” as a Concept in Constitutional Discourse, 97 Colum.
L. Rev. 1, 8 (1997).
28
Richard H. Fallon, “The Rule of Law” as a Concept in Constitutional Discourse, 97 Colum. L.
Rev. 1, 7 (1997).
29
John Rawls, A Theory of Justice 240 (1971).
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By enforcing a public system of penalties government removes the grounds for thinking
that others are not complying with the rules.”30
Notably, the rule of law as law and order suggests a substantially different account of law’s
rule than many of the other themes discussed above. On this account, the rule of law is
not about government by consent, nor about limits on power, nor even about cabining
official discretion to act in an arbitrary way. This rule of law theme cuts in the opposite
direction; it gives a hearty imprimatur to strong government power and the ability of
officials to act decisively to sanction violations of the law as a means of assuring every
citizen that society’s institutions are working to insure that everyone is playing by the same
rules.
B. The Indeterminacy
Indeterminacy

Thesis:

Metaphysical

and

Epistemological

Indeterminacy theorists have identified two different senses in which law may be
indeterminate. Some scholars have argued that law is metaphysically indeterminate,
meaning that there are no uniquely correct answers to legal questions in at least some
important subset of cases. While legal systems may recognize various jurisprudential
materials and methods that offer justificatory reasons for reaching a variety of different
normative conclusions, these “legal reasons” do not constitute any particular legal norms.
Genuine legal rules and standards – definitive determinations as to the legal permissibility
or efficacy of particular courses of conduct – simply do not exist. Other indeterminacy
theorists have argued that even if there are indeed uniquely correct answers to legal
questions, law is nevertheless epistemologically indeterminate. On this view, legal materials
and analytic methods are insufficient to communicate objective knowledge of any
metaphysically determinate legal truths. As a result, human understandings of the law
inevitable reflect personal biases, and the legal process thus results in substantial
prospective uncertainty among legal actors and officials about what the law is and requires
in practice.

30

John Rawls, A Theory of Justice 240 (1971).
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Metaphysical Legal Indeterminacy
According to many legal theorists, especially those associated with the Critical Legal
Studies movement, law is metaphysically indeterminate.31 Metaphysical legal determinacy
concerns whether and to what degree there are correct answers to questions about what
the law is and requires in specific cases. Thus, the metaphysical indeterminacy thesis holds
that as to some significant subset of legal issues, the legitimate sources and methods of
jurisprudence fail to determine and uniquely justify only one right answer. Put differently,
metaphysical legal indeterminacy suggests that there is often no “fact of the matter about
which judgment the legal materials decisively support.”32 Modest versions of this claim
assert that at a minimum the class of legal reasons justifies at least two different answers
to the limited range of questions typically termed “hard cases.”33 More robust versions of
the indeterminacy thesis go further. Some go so far as to argue that legal materials and
methods can always justify virtually any legal conclusion, and thus are insufficient to ever
justify any particular ruling.34 In any case, the upshot of the metaphysical indeterminacy
thesis is that while there may be numerous sources of law and myriad methods for
interpreting, analyzing, and applying them, there are often no uniquely correct legal results.
The “law” – understood as definitive assessments of the legal permissibility or efficacy of
particular courses of conduct – does not exist.
Proponents of the metaphysical legal indeterminacy thesis have identified at least three
causes for this phenomenon. According to some scholars, metaphysical indeterminacy is
connected to general concerns about the nature of language and semantic meaning. On
this view, legal truths do not exist because language itself – the medium through which
law is necessarily constituted and communicated – is essentially indeterminate and lacks
any objectively correct meaning.35
31

Mark Tushnet, Critical Legal Theory 80, 81-83 in The Blackwell Guide to Philosophy of
Law and Legal Theory (Martin P. Golding & William A. Edmundson eds. 2005).
32
Gerald Postema, A Treatise of Legal Philosophy, Vol 11: Legal Philosophy in the
Twentieth Century, p. 227 n. 7 (2011).
33
See generally Frederick Schauer, Easy Case, 58 S. Cal. L. Rev. 399 (1985).
34
For an account of four different formulations as to the scope and degree of legal
indeterminacy, see Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority,
142 U. Penn. L. Rev. 549, 561-564 (1993). See also Lawrence B. Solum, On the Indeterminacy
Crisis: Critiquing Critical Dogma, 54 U. Chi. L. Rev. 462 (1987).
35
See generally Kent Greenwalt, Law of Objectivity 71-73 (1992); Ludwig Wittgenstein,
Philosophical Investigations § 203 (G.E.M. Anscomb trans., 1953); Saul Kripke,
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This “linguistic argument”36 begins from the premise that the true meaning of semantic
statements is “given by the conditions in the world under which the sentences would be
true (i.e., the meaning is given by the truth-conditions).”37 According to indeterminacy
theorists, however, it is often the case that semantic statements can refer to a variety of
very different real-world facts.38 If the same words and phrases can refer to different truth
conditions, however, it follows that no particular referent establishes the true meaning of
such statements. Consequently, “language is indeterminate at the most basic level: there
are no objective facts that make it the case that language means one thing rather than
another.”39 Moreover, if “[t]here are no facts in the world that determine – make it
necessary –that any instance of language means one thing rather than another,” then “there
are no facts in the world that determine – make it necessary – that any instance of legal
language (such as a rule) means one thing rather than another.”40 For many, this is not
merely an epistemological problem, but a metaphysical one.41 Semantic indeterminacy does
not mean merely that legal actors and decision makers do not or cannot know the true
meaning of legal statements; it means that legal statements do not have true legal meanings
at all.42 According to the metaphysical indeterminacy thesis, therefore, legal materials like
statutes and court decisions do not express determinate legal norms. Rather, such materials
are merely indeterminate semantic statements to which any number of different normative
Wittgenstein on Rules and private Language 55-113 (1982); Christopher L. Kutz, Just
Disagreement: Indeterminacy and Rationality in the Rule of Law, 103 Yale L.J. 997, 1007-1014
(1993); Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 567-72 (1993).
36
See David Wolitz, Indeterminacy, Value Pluralism, and Tragic Cases, 62 Buff. L. Rev. 529, 537
(2014).
37
Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L.
Rev. 549, 568 (1993).
38
See Charles M. Yablon, Law and Metaphysics, Book Review, 96 Yale L.J. 613, 627-628
(1987).
39
Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L.
Rev. 549, 568 (1993).
40
David Wolitz, Indeterminacy, Value Pluralism, and Tragic Cases, 62 Buff. L. Rev. 529, 538539 (2014). See also Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority,
142 U. Penn. L. Rev. 549, 571 (1993) (“If language itself is indeterminate, then legal
language is indeterminate a fortiori.”).
41
Cf. Alan R. Madry, Legal Indeterminacy and the Bivalence of Legal Truth, 82 Marquette L. Rev.
581, 583 (1999).
42
See Sercan Gurler, The Problem of Legal indeterminacy in Contemporary Legal Philosophy and
Lawrence Solum’s Approach to the Problem, 57 Annales XL 37, 47-48 (2008).
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meanings can be attached. They do not in and of themselves constitute or communicate
any metaphysically extant legal standards.
Metaphysical legal indeterminacy has also been attributed to common features of legal
language in particular. Prospective legal standards are often couched in what are vague,
ambiguous terms.43 Such vagueness is necessary, as it gives the law sufficient breadth and
flexibility that enables prospective norms to achieve desires outcomes in future cases. As
discussed earlier, H.L.A. Hart noted that such necessary vagueness and generality in legal
formulations contributes to significant indeterminacy as to what norms and standards such
general legal statements actually prescribe.44 Even if we often have a fair sense of what
many such terms mean definitionally, the normative import of general terms often
becomes indeterminate when applied to marginal cases.
We may have a fairly certain sense of what “recklessness” or “due process” means or
entails, or what kinds of things are prohibited by a regulation that reads “no vehicles in
the park.” To use Hart’s terminology, each of these terms has a core of settled meaning.45
Thus, driving 90 miles per hour through a school zone while intoxicated is undoubtedly
“reckless”; summary executions without trial assuredly do not comport with “due process
43

See Christopher L. Kutz, Just Disagreement: Indeterminacy and Rationality in the Rule of Law,
103 Yale L.J. 997, 1006 (1994) (“Vague terms cannot be eliminated from a legal system.”).

See generally H.L.A. Hart, The Concept of Law 130-35 (2d ed. 1994). It is worth noting, moreover, that
some scholars have argued that even seemingly specific and determinate norms can be indeterminate. Gary
Peller, for instance, has attempted to demonstrate that the paradigmatic example of an unambiguous legal
rule – the constitutional requirement that the President be at least thirty-five years old – can be indeterminate.
Peller writes:
Even the seemingly determinate clause such as the minimum age for presidents remains
indeterminate. It is possible the age of thirty-five signified to the Framers a certain level of maturity
rather than some intrinsically significant number of years. If so, it is open to argument whether the
translation in our social universe of the clause still means thirty-five years of age. It may be that a
younger age should be used since children today, through mass media, are more worldly at an
earlier age.
Gary Peller, The Metaphysics of American Law, 73 Cal. L. Rev. 1151, 1174 (1985). Of course, the opposite
argument could be made as well, that today, a higher age should be used, since contemporary American live
longer, remain in school longer, and gain worldly experience at a later age than their 18th century forebears.
Additionally, appealing to a strictly textualist theory of constitutional interpretation in order to demonstrate
that the text requires that the President be literally thirty-five years old does little to resolve the indeterminacy.
As the discussion of the “infinite regress” argument below suggests, an appeal to textualism as the correct
mode of constitutional interpretation is neither self-evident nor neutral. See infra pages 11-13. There are a
variety of different theories of interpretation that might be used to produce several different understandings
of the presidential age provision, and the fact that no one of these theories is specifically prescribed by the
law itself suggests that the correct contemporary import of this rule remains undetermined by the law itself.
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of law”; and we would likely all agree that driving a sedan down a footpath violates the
“no vehicles in the park” rule. However, the normative implications of these terms become
far more uncertain when we seek to apply them to more marginal cases. Is driving 55 miles
per hour on an uncongested highway in the rain “reckless”?46 Does a judge’s permitting a
victim of childhood sexual abuse to testify against the alleged perpetrator via videoconference in order to avoid the trauma of a face-to-face encounter comport with “due
process”?47 Are electric scooters, park maintenance trucks, or remote-controlled toy cars
“vehicles”?
Ludwig Wittgenstein pointed out that terms like “recklessness,” “due process,” and
“vehicles” are “family resemblance” concepts that categorize objects or actions that share
certain properties.48 While some referents undoubtedly fall within such classes, many
others that “share some features of canonical members yet differ importantly as well” may
or may not.49 As applied to such marginal cases, these broad category-terms are vague and
indeterminate. According to some proponents of the metaphysical legal indeterminacy,
such vagueness does not merely make the correct legal rule epistemologically unclear; it
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See Christopher L. Kutz, Just Disagreement: Indeterminacy and Rationality in the Rule of Law,
103 Yale L.J. 997, 1006 (1994).
47
See Maryland v. Craig, 497 U.S. 836 (1990) (5-4 decision holding that the presentation of
testimony by an alleged child sex abuse victim through a one-way closed circuit television
did not violate the defendant’s Sixth Amendment right to confront his accuser); Coy v.
Iowa, 487 U.S. 1012 (1988) (6-2 decision holding that the use of a screen to block a sexual
assault defendant from seeing an alleged victim while she testified against him in court
violated defendant’s Sixth Amendment rights).
48
See Ludwig Wittgenstein, Philosophical Investigations § 66-67 (G.E.M. Anscombe trans.,
1958). Wittgenstein himself illustrates this idea with the term “games”: Consider for
example the proceedings that we call “games.” I mean board-games, card-games, ballgames, Olympic games, and so on. . . . if you look at them you will not see something that
is common to all, but similarities, relationships, and a whole series of them at that.” Id. at
§ 67. The indeterminacy of the term “games” when applied to new cases can be further
illustrated by H.L.A. Hart’s famous query, “Is is still ‘chess’ if the game is played without
a queen?” H.L.A. Hart, The Concept of Law 4 (2d ed. 1997). See Jules L. Coleman & Brian
Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L. Rev. 549, 565 (1993).
49
Christopher L. Kutz, Just Disagreement: Indeterminacy and Rationality in the Rule of Law, 103
Yale L.J. 997, 1006 (1994).
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actually precludes the possibility that legal statements express any particular norms
entirely.50
Scholars have also noted that metaphysical legal indeterminacy is also connected to “two
very different, indeed, contrary” legal phenomena.51 On the one hand, metaphysical legal
indeterminacy results from some questions being left without clear legally-determined
answers due to manifest gaps in legal materials and methods.52 The limits of human
foresight suggest that such gaps are virtually inevitable. No lawmaker or legislature can
possibly anticipate every future contingency so as to prospectively formulate legal
standards that will regulate all future cases in such a way as to achieve desired outcomes.53
Every legal system will consequently be, to a greater or lesser extent, impoverished; cases
will always arise for which the law has too few sources, too few interpretive canons, and
too few methods of legal analysis to determine a result.54 In such cases, a correct legal
result simply does not exist.55 While the number of gaps might in theory be reduced by
enriching the class of legal reasons that can be brought to bear on future cases, according
to many scholars legal lacunae cannot be eliminated entirely.56 “There will always be gaps
50

See Anthony D’Amato, Aspects of Deconstruction, 85 Nw. U. L. Rev. 113 (1990); Gary Peller,
The Metaphysics of American Law, 73 Cal. L. Rev. 1151 (1985). Hart himself is probably the
most famous proponent of this view. According to Hart, the indeterminacy of vague or
ambiguous legal terms when applied to marginal cases means that there is in fact no law
governing that case, and that judges faced with such questions must exercise their own
discretion to create new rules. See H.L.A. Hart, The Concept of Law 124-136 (3d ed. 2012).
51
Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L.
Rev. 549, 575 (1993).
52
See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 575 (1993).
53
See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 567 (1993) (“Law is necessarily indeterminate because no matter how rich the
set of authoritative standards and operations are, there will always be cases that fall under
no binding standard; there will always be gaps.”).
54
See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 575 (1993).
55
See Perry Dane, Jurisdictionality, Time, and the Legal Imagination, 23 Hofstra L. Rev. 1, 40-41
(1994).
56
See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 576 (1993) (“While enriching the set of sources will reduce the extent of
indeterminacy, it can never eradicate indeterminacy altogether; it will always be possible to
imagine a case in which no binding legal standard applies.”).
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in the law,” and consequently, there will always be cases for which the law does not provide
determinate answers.57
While expanding the numbers of legal rules, principles, and decisional methodologies
within a system may help reduce the incidence of indeterminacy owing to gaps, enriching
the class of legal reasons creates its own problems. In an ironic catch-22, while having too
little law results in indeterminate legal lacunae, having too much law produces
contradictory standards that fail to determine uniquely correct answers to legal questions.
“As a legal system enriches the set of available binding legal sources, judges will always
have more than one norm or rule that is arguably applicable or controlling.”58 The
existence of inconsistent norms means that legal decision makers can often use the law to
justify mutually exclusive rulings in the same case. If the same set of legal premises can
reasonably and rationally produce opposing rulings, then no single conclusion can be said
to reflect the law expressed by those sources.59
Indeterminacy owing to internal contradictions between legal sources and methods was a
common claim of American legal realists.60 Karl Llewellyn, for example, argued that courts
often relied on inconsistent canons of statutory interpretation,61 and pointed out that
individual court precedents often stand for numerous very different rules.62 Similar
arguments were put forth by scholars of the Critical Legal Studies movement who argued
that the law is replete with internal inconsistencies and fails to present any unified,
coherent vision of social ordering.63 According to some Crit scholars, law is irredeemably
57

Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L.
Rev. 549, 567 (1993). See id. at 576 (“Thus, because there will always be gaps in the law,
there will always be some degree of indeterminacy.”).
58
Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn. L.
Rev. 549, 567 (1993).
59
See Christian Zapf & Eben Moglen, Linguistic, Indeterminacy, and the Rule of Law: On the
Perils of Misunderstanding Wittgenstein, 84 Geo. L.J. 485, 492-495 (1996).
60
See Brian Leiter, American Legal Realism 50, 51-52, in The Blackwell Guide to the
Philosophy of Law and Legal Theory (Martin P. Golding & William A Edmundson eds.,
2005).
61
See Karl Llewellyn, Remarks on the Theory of Appellate Decision and the Rules and Canons about
how Statutes are to be Construed, 3 Vanderbilt L. Rev. 395, 401 (1950).
62
See Karl Llewellyn, The Bramble Bush: The Classic Lectures on the Law and Law School
68-77 (Steve Sheppard, ed. 1930).
63
See Robert W. Gordon, Critical Legal Histories, 36 Stan. L. Rev. 57 (1984). See generally
Mark Kelman, A Guide to Critical Legal Studies 15-113 (1987).
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contradictory because it reflects ad hoc compromises between competing political interests
rather than a unified vision of social ordering. Roberto Unger, for instance, observed that
[i]t would be strange if the results of a coherent, richly developed normative theory
were to coincide with a major portion of any extended branch of law. The many
conflicts of interest and vision that lawmaking involves, fought out by countless
minds and wills working at cross purposes, would have to be the vehicle of an
imminent moral rationality whose message could be articulated by a single
cohesive theory.64
To the extent that the class of legal reasons includes inconsistent standards, then, it can
also be considered metaphysically indeterminate. If numerous inconsistent legal outcomes
follow from inconsistent legal premises, then those premises do not constitute any
determinate legal facts of the matter or legal truths.65
Not all scholars have accepted that law is substantially metaphysically indeterminate. Many
scholars have argued that law is metaphysically determinate, that there are in fact right
answers to legal questions. Some of these theorists have argued that language is not nearly
as indeterminate as semantic skeptics claim.66 In practice, our uses of language do refer to
particular things and not to others; we recognize that some words and sentences are
correct and intelligible while other semantic statements are simply untrue. Perhaps such
correct semantic meanings are merely matters of conventional usage rather than objective
truth-conditions, but the fact remains that words, including legal statements, are generally
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Roberto M. Unger, The Critical Legal Studies Movement, 96 Harv. L. Rev. 561, 571 (1983).
For other accounts of legal indeterminacy grounded in conflicts and tensions between
competing legal standards, see Duncan Kennedy, Form and Substance in Private Law
Adjudication, 89 Harv. L. Rev. 1685 (1976); Michael Rosenfeld, Deconstruction and legal
interpretation: Conflict, Indeterminacy, and the Temptations of the New Legal Formalism, 11 Cardozo
L. Rev. 1211 (1990).
65
See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 566 (1993); id. at 572-573 (“Since every outcome is implied by a formal
contradiction, all outcomes are entailed by the set of legal reasons, and therefore al
outcomes are warranted. No outcome is warranted uniquely, and the law is
indeterminate.”).
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See See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U. Penn.
L. Rev. 549, 571 (1993).
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understood to mean relatively concrete things.67 On this view, language in general, and
even the inherently and purposefully vague terms of legal prescriptions communicate
relatively determinate norms. In practice, American lawyers and judges have relatively clear
ideas about what kinds of facts “freedom of speech,” “due process,” and “recklessness”
refer to, and semantic bases for metaphysical legal indeterminacy may thus carry more
weight in the realm of abstract theory than actual legal practice.68
Furthermore, according to at least some theorists, perhaps most notably Ronald Dworkin,
apparent gaps and conflicts within the law do not preclude the possibility of metaphysically
determinate legal truths. As discussed earlier, one of the chief points of dispute between
H.L.A. Hart and Dworkin was whether or not some “penumbral” cases require judges to
exercise discretion and make law where no correct legal answers yet exist. According to
Dworkin, the complete universe of legal rules, principles, and jurisprudential methods
forms a “seamless web,” which, if properly understood, provides the “right” answer to
each legal question.69 The class of legal reasons, in other words, constitutes the existence
and character of metaphysically determinate legal norms.70 Michael Moore has taken a
similar approach in positing a realist approach to law in the sense the law consists of a
mind-independent reality of determinate norms and standards.71
Many post-Crit scholars have also questioned the scope and degree of legal indeterminacy.
According to these scholars, the claims of radical indeterminacy theorists are drastically
overstated. For instance, the pervasiveness of so-called “easy cases” – cases in which the
outcome is not seriously contested or in doubt – and the relatively rare incidence of
appellate litigation suggest that in the vast majority of cases the law does in fact determine
a correct legal result.72 Moreover, scholars argue that even in so-called “hard cases” where
67

See Kent Greenwalt, Law of Objectivity 72 (1992) (“No one deines that for ordinary
cases, human beings have practical rules for adding and for describing standard instances
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enough.”).
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72
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the material and methods of the law do not unambiguously determine a single result, the
scope of indeterminacy may be relatively limited. The fact that the class of legal reasons
can be used to reasonably justify more than one ruling does not necessarily mean that it
justifies any ruling.73 In other words, while the law in hotly contested litigated cases may
be “underdeterminate,” it does not necessarily follow that it is fully indeterminate. The
smaller the solution set of legally justifiable answers to a given question, the less significant
the challenge posed by legal indeterminacy to the rule of law and legal and political
legitimacy.74
Epistemological Legal Indeterminacy
Even if there are metaphysically determinate right answers to legal questions, the existence
of legal truths is of little moment if the law remains unknowable or unknown to legal
actors and decision makers. Numerous scholars have argued, however, that the law is
largely epistemologically indeterminate; that the accepted interpretive and analytic
methods for cognizing correct legal rulings do not in practice enable legal actors and
decision makers to know the law as it really is.75 As Ken Kress puts it the “metaphysical
indeterminacy [discussed in the previous section] speaks to whether there is law; epistemic
indeterminacy [discussed here], to whether the law can be known.”76
Indeterminacy theorists have offered a number of different explanations for the existence
of epistemological legal indeterminacy. Some accounts rely on general perspectives on
hermeneutics, interpretation, and the construction of meaning that can then be applied to
legal theory. One common starting point is the theory of “philosophical hermeneutics”
developed by Hans Georg Gadamer.77 According to Gadamer, we are all constantly trying

claim of radical indeterminacy. . . . The overwhelming majority of individuals’ actions give
rise to determinate legal consequences.”).
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See Jules L. Coleman & Brian Leiter, Determinacy, Objectivity, and Authority, 142 U.
Penn. L. Rev. 549, 561-563 (1993).
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See Lawrence B. Solum, Indeterminacy 488, 497-498, in A Companion to Philosophy of
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See generally Brian Leiter, Law and Objectivity 969, 973-974, in The Oxford Handbook of
Jurisprudence and Philosophy of Law (Jules Coleman & Scott Shapiro eds., 2002).
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Ken Kress, A Preface to Epistemological Indeterminacy, 85 Nw. U. L. Rev. 134, 138 (1990).
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See Francis J. Mootz, III ed., Gadamer and Law (2007). Similar ideas rooted in the
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to make sense of the world around us, and we do so by interpreting worldly phenomena
– constitutions, novels, television shows, billboard ads, and conversations with the
mailman – and assigning them meaning. In doing so, however, we understand things as
“part of the total human experience of the world”;78 we interpret these things and give
them meaning based on our own prior experience of the world. Each individual’s
experiences furnish that person with inevitable prejudices – his or her experiential
consciousness, what Gadamer calls a “horizon of understanding.”79 According to
Gadamer, interpretation and the construction of meaning takes place through the
subjective lens created by this experiential horizon. The construction of meaning that
produces understanding is thus essentially subjective, a product of unique individual
perspectives and biases that are based on each interpreter’s own past experiences with the
world.
This is a somewhat different claim than that of general semantic skepticism discussed
above. While proponents of the general metaphysical indeterminacy of language might
argue that semantic statements have no true meaning, this issue is rather beside the point
from the perspective of epistemic indeterminacy. Even if texts have objective meanings,
even if textual understanding is something to be discovered and not a constructive
experience unique to every interpreter, “[o]ne of Gadamer’s central arguments . . . is that
any inquiry or investigation believed to be without prejudice or bias is a denial of its own
conditioned ways of understanding.”80 The textual understanding derived through any
particular interpretive methodology thus cannot be the “true” meaning of the interpreted
text. Instead, every understanding is only each interpreter’s subjective conception of what
the text means, a product of an interaction between the interpreter’s experiential self, the
text, and his or her own interpretive methodology, which itself is applied only after it is

epistemic indeterminacy of legal interpretation and analysis. Stephen M. Feldman,
American Legal Thought from Premodernism to Postmodernism 150-155 (2000).
78
Hans-Georg Gadamer, Truth and Method, p. xi (Joel Weinsheimer & Donald G.
Marshall, trans., 5th ed. 1986).
79
Hans-Georg Gadamer, Truth and Method 143 (Joel Weinsheimer & Donald G.
Marshall, trans., 5th ed. 1986).
80
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Theory 85 (2011).
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understood by the interpreter through the subjective lens of his own epistemological
horizon.81
According to some legal theorists, Gadamerian hermeneutics and similar accounts of the
subjective construction of meaning suggest “that there is no meaning independent of
context and human choice, and thus every act of interpretation necessarily reflects . . . [the]
particular standpoint” of the interpreter.82 When a legal official examines statutes or case
law, understanding is produced only through the text’s being filtered through the
perceptive lens of his or her own experiential horizon. A legal interpreter can only ever
attain his or her own uniquely subjective understanding of what the law means.83
Another, related line of thought focuses on what some scholars have called the “infinite
regress argument.”84 Broadly speaking, the infinite regress argument maintains that if all
meaning is interpretive, then interpretation itself, which entails the construction of
meaning, requires interpretation, and so on.85 Take, for example, the judicial construction
of a statute or application of precedent. Applying a statute or precedential ruling to answer
a legal question or decide a case requires that the relevant statutes or precedents be
interpreted in order to determine their meaning and normative import. Legitimate
interpretation, of course, cannot be arbitrary, but must follow jurisprudentially accepted
81

See Stanley E. Porter & Jason C. Robinson, Hermeneutics: An Introduction to
Interpretive Theory 86 (2011) (“Understanding happens through a gradual and perpetual
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added).
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Ontario 67, 69 (1986).
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See Jan Engberg, Statutory Texts as Instances of Language(s): Consequences and Limitations on
Interpretation, 29 Brooklyn J. Int’l L. 1135, 1141-1143 (2004). See generally Sanford Levinson,
Law as Literature, 60 Tex. L. Rev. 373 (1982).
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(1990); Dennis Patterson, Interpretation in Law, 4 Diritto & Questioni Pubbliche 241, 245
(2004); Dennis Patterson, Normativity and Objectivity in Law, 43 William & Mary L. Rev. 325,
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between the interpreter and the thing interpreted, there is no reason why this same logic
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canons of statutory interpretation, common law reasoning, and precedential analysis. In
order for such analytic methods and decisional guidelines to be practically useful, however,
they too must be interpreted and their meaning and import understood. There may be
rules and accepted tools for determining how such interpretive canons and techniques
should be understood and applied, but once again, these guidelines must be interpreted so
that they can be understood and applied.86 On this view, then, all interpretation ultimately
entails subjective interpretive choice; there is no truly value-neutral and objective method
of interpreting, and all meaning is thus subjective.87
According to some scholars, then, all understandings and expressions of legal norms are
essentially subjective. As many realist and Critical Legal Studies scholars argued, judicial
constructions of what the law means and requires in specific cases are bound up with
judges’ individual perspectives, which form the interpretive lens through which they read,
analyze, and understand the law.88 This inevitably subjective lens through which all
interpretation is conducted thus precludes, or at least seriously challenges the possibility
of epistemic determinacy in law. “If a judge supplies the context for the interpretation of
a legal rule [from within his or her own subjective lens], then the judge’s conclusion will
have been driven directly by the background he assumes.”89 While legal truths may exists
in the metaphysical realm, in practice all we have are human understandings of the law,
and these are always only subjective interpretive impressions of the implications of legal
materials and methods rather than objectively accurate statements of the law itself.90
Subjectivism also contributes to epistemological indeterminacy through the framing and
characterization of factual circumstances, which in turn impact judicial views of the correct
86

See William W. Fisher III, Texts and Contexts: The Application to American Legal History of the
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2005).
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legal resolution of actual cases.91 Like legal rules and principles themselves, the underlying
facts of cases upon which the correct legal resolution may often turn are often susceptible
to numerous different interpretations. “Confronted with the same factual material, various
legal actors may easily reach different conclusions about the significance of a series of
events.”92 Importantly, how a judge characterizes various facts, and the consequential legal
relevance of those facts often plays a significant role in the outcome of cases.
The Supreme Court’s “commerce clause” jurisprudence offers one illustrative example. In
one early 20th century case, the Court characterized the number of hours worked by
railroad workers as having a direct impact on interstate commerce, and was therefore able
to uphold a federal law regulating the maximum number of hours that could be worked
by railroad employees.93 Twenty-five years later, however, the Court characterized a
federally mandated railroad workers pension program as not directly related to the
regulation of interstate commerce, and therefore struck down the law as unconstitutional.94
These characterizations of factual predicates as having particular legal implications were
neither self-evident nor uncontroversial, and suggest that the fact that judges can and do
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(2017) J. JURIS. 243

THE JOURNAL JURISPRUDENCE

make subjective choices about how to interpret facts contributes to uncertainty about the
correct legal resolution to specific cases.95
Additionally, widespread disagreement about what the law is and requires creates
substantial uncertainty about what the law is and requires. As Samantha Besson has noted,
“disagreement often mirrors indeterminacy.”96 Disagreement, of course, is a basic fact of
American jurisprudence. Citizens, lawyers, and judges regularly disagree about what the
law is and requires in specific cases, and such disagreement both causes and reflects
epistemic legal indeterminacy.
The idea that legal disagreement causes cognitive uncertainty about the right legal
resolution to cases is fairly straightforward. In practice, the only way citizens, lawyers, and
legal officials are able to cognize what the law is and requires in specific cases is by relying
on authoritative official pronouncements that explain how abstract legal standards apply
in practice in specific cases. Legal officials rarely speak with one voice however. Legislators
and administrative officials often disagree about the purposes and effects of the laws and
regulations they enact. More importantly, judges regularly disagree with each other about
the correct way to decide the cases that come before them. While these disagreements are
sometimes resolved by the rulings of the highest court in a given jurisdiction, such
decisions do not in principle clarify which – if any – of the opposing legal viewpoints is
correct.97 Supreme Court rulings are often issues by deeply divided panels of justices;
judicial, scholarly, and popular disagreement about the correct resolution of cases often
persists long after cases are ultimately resolved; and the dissenting opinion in one case
often becomes the basis for very different rulings in subsequent decisions.98 The rather
95
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this is quite different from thinking that the Court actually clarifies legal truth.
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common-sense point here is simply this: The existence of legal disagreement among
officials charged with issuing authoritative pronouncements of what the law is and requires
makes the actual content of the law epistemologically indeterminate. Other judges, lawyers,
and even more so ordinary citizens are left with a diverse array of official legal opinions,
but without any clear, unambiguous indication of what the law is and requires.99
Additionally, the incidence of normative disagreement among legal officials can be taken
as an indication that the law itself is indeterminate.100 H.L.A. Hart, for instance, has argued
that instances of genuine, conscientious legal disagreement in which judges dispute the
correct resolution of a case despite each one’s own best efforts to determine the right
result suggest that the law is epistemologically indeterminate. On this view, that even if
there is a right answer “laid up in a jurist’s heaven . . . no one can demonstrate what it
is.”101
Andrew Altman has elaborated on Hart’s view of the connection between legal
disagreement and legal indeterminacy as follows:
Suppose there is extensive disagreement between legal officials about the correct
legal decision in a certain case. The disagreement might arise because some
officials count a certain norm as part of the law, but others identify a contrary
norm [that indicates a different result] as valid. Or it might occur because, though
they all agree on the relevant norms, they disagree over how the norms are to be
applied to the case at hand.102
The fact that disagreement exists and persists, however, indicates that there is no objective,
value-neutral method of determining which competing viewpoint, if any, in fact reflects
the right legal answer. Disagreement occurs because the law provides “no conventionally
accepted criteria sufficiently robust to decide a case,” and having “no conventionally
accepted criteria sufficiently robust to decide a case entails indeterminacy in the law with
respect to that case.”103
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Thus, judicial disagreement reveals the underlying epistemic indeterminacy of the law
itself.104 If the law is epistemologically determinate – if legal materials and methods were
sufficient to allow judges to cognize the law with a substantial degree of objectivity and
certainty – then the correct legal resolutions for actual cases would be rationally
demonstrable. Disagreement between reasonable judges conscientiously seeking to decide
cases correctly would be rare, and when they did occur would be swiftly resolved by an
objective demonstration of the correct ruling. The existence and perseverance of differing
legal viewpoints, and the inability to dispositively demonstrate legal right answers, strongly
suggests that the totality of legal reasons is insufficient to provide certain, objective
knowledge of what the law is and requires. As Linda Ross Meyers puts it, “[f]f experts
relying only on legal materials can reasonably disagree about their meaning or application
. . . then law [itself] is not binding; it does not command; it is not Law.”105
One of the chief counterarguments to the epistemological indeterminacy challenge to the
rule of law is rooted in the sociological jurisprudence of 20th century legal realism. At the
core of many arguments for the epistemological legal indeterminacy is the assumption that
“law is satisfactory only if legal reasoning is deductive or demonstrable.”106 But law need
not be epistemologically objective to provide a stable and predictable basis upon which
citizens can reliably plan their affairs. The ability to predict legal outcomes should be
sufficient, even if objective knowledge of the correct legal outcome remains elusive.107
Indeed, many realists argued that judicial decisions are largely predictable, though they
readily admitted that such predictions could not be made solely on the basis of legal
materials and methods.108 Brian Leiter has argued that there are broadly speaking two
different realist schools of thought about what factors determine the outcomes of judicial
deliberations. Scholars of the “Sociological Wing” of American legal realism held that
judicial rulings are products of sociological determinants, such as prevailing commercial
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practices,109 economic efficiencies, or other social policy considerations. The “Idiosyncrasy
Wing,” by contrast maintained that legal outcomes are largely determined by personal
psychological characteristics of presiding judges. According to both approaches, however,
the law – at least in the Holmesian sense of a prediction about what a judge will do – is
largely predictable. Simply put, if one knows the legal rules, the background social,
economic, and political conditions, and the personalities, general outlooks, and judicial
records of presiding judges, legal outcomes become largely predictable, a fact confirmed
by actual legal practice. As Brian Leiter observes, “While the outcome of some cases is
hard to fathom, most of the time lawyers are able to advise clients at to the likely outcome
of disputes brought before courts: if they weren’t, they’d be out of business!”110
The upshot of this indeterminacy counter-argument from the predictability of actual legal
practice is that epistemic legal indeterminacy need not pose an overly problematic
challenge to the rule of law.111 “[I]ndeterminacy will not pose the threat to liberalism one
would otherwise expect, provided that indeterminate judicial decisions are nevertheless
reliably predictable.”112 From the standpoint of actual legal practice, lawyers merely need
to know how courts will rule; “what leads judges to decide the way they do, not what legal
reasons, if any, would justify their decisions.”113 Likewise, in order for the legal system to
preserve personal liberty and permit individuals to plan their affairs with the
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foreknowledge of how their actions interface with the justice system, all that is needed is
the ability to predict what legal officials will do. As Coleman and Leiter explain:
If the need for agents to have the opportunity to conform their behavior to the
law’s demands is the concern that motivates the worry about indeterminacy, then
all that is really needed is predictability. If individuals can predict what the law will
require of them, then, in principle, they are on notice and have the opportunity to
conform their behavior to the law’s demands. Notice requires predictability, not
determinacy.114
Thus, in arguing against radical legal indeterminacy, Ken Kress has argued that “those who
claim that the law is radically indeterminate must account for the fact that most legal results
are not open to serious doubt and are highly predictable.”115
C. Indeterminacy and the Rule of Law
The predictability of judicial rulings, while mitigating the challenge posed by
epistemological legal indeterminacy, also raises another, perhaps more serious concern.
Specifically, if legal outcomes are in practice largely predictable despite the epistemological
indeterminacy of legal materials and methods, then that means that the reliable
predictability of judicial rulings must be based on something other than strictly legal
reasons.116 This claim, called the “Epiphenomenalist Argument,” grants that legal
outcomes are very often predictable, “but suggests that . . . predictability arise[s] from extra
legal factors.”117
According to the Epiphenomenalist Argument, “legal doctrines, constitutions, statutes,
case law, and the like are mere epiphenomena – things without any real causal role in the
results” of adjudicative processes.118 The real determinative cause of a legal ruling is not
the normative implications of the class of legal reasons, but the personal preferences of
114
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presiding judge, which ultimately account for the judge’s choice to enforce one particular
result rather than any of the other potential, reasonably justifiable legal conclusions.119 The
law, then, is highly subjective. Judicial rulings – the most determinate expressions of legal
norms and the means by which the law most directly and tangibly controls behavior – are
essentially constituted by the personal preferences of judges. Thus, rather than legal
officials applying objective norms that exist independent of their own preferences, law is
a function of the subjective will of individual judges. Rather than a rule of law, normative
systems thus comprise a rule of men.
Rational and Causal Indeterminacy
The argument that legal indeterminacy entails judicial rulings based on subjective, extralegal factors is what Brian Leiter has referred to as the “causal indeterminacy” thesis.
According to Brian Leiter, when realist scholars referred to legal indeterminacy they meant
at least two distinct but closely related ideas.120 First, realist jurists argued that law is
“rationally indeterminate.” Rational indeterminacy refers to the idea that the class of legal
reasons – the totality of legitimate legal materials, sources, and analytic and interpretive
methodologies within a legal system – is often insufficient to justify only one uniquely
correct answer to a legal question.121 In other words, rational indeterminacy exists when
numerous alternative legal solutions are roughly equally rationally legitimate accounts of
what the law requires; when legal materials and methods provide sufficient reason for
reaching a variety of different answers to the same legal question.
Realist jurists also thought of the law as “causally indeterminate.” Causal indeterminacy
refers to the idea that the class of legal reasons is not sufficient to account for why judges
reach the rulings they do in specific cases.122 Causal indeterminacy follows necessarily from
119
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the existence of rational indeterminacy.123 If the class of legal reasons provides a sufficient
rational justification for a variety of different legal conclusions, it follows that that same
class of legal reasons is by itself also insufficient to account for a decision maker’s decision
settling upon any one of those possibilities as the right legal result.
Importantly, for many realists the law’s causal indeterminacy suggested that something
other than legal factors is necessary to explain how and why judges reach the rulings that
they do.124 Rational and causal legal indeterminacy suggest that because the legal materials
and methods can justify numerous alternative results, judges faced with answering legal
questions or deciding cases are themselves faced with an array of different potential
rulings, all of which can be reasonably justified by reference to the law. It follows,
therefore, that the determination of any particular legal result is necessarily the product of
a choice made from among the available reasonably justifiable legal options. Such choices,
moreover, if they are not uniquely justified by the class of legal reasons, must be grounded
in preferences other than those prescribed by the law itself. More fundamentally, according
to realist and Critical Legal Studies scholars, causal indeterminacy suggests that other extralegal factors, such as judges’ personalities, political preferences, or religious, racial, or class
identities, must figure in the legal decision making process in order to account for what
causally determines judicial rulings.125
Determinacy and Objectivity
The causal indeterminacy thesis highlights an important distinction between legal
indeterminacy and legal objectivity.126 The epiphenomenalist argument does not claim that law
is necessarily metaphysically or epistemologically indeterminate. It merely notes that the
legal materials and methods that precede judicial dispositions of actual cases are
indeterminate and do not themselves determine legal results. Specific judicial rulings in
actual cases do determine the law; by deciding what the law is and requires of the parties
to a dispute, the judge makes the law immanent, real, and relatively clear. This all suggest
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however, that legal epiphenomenalism entails the subjective judicial construction of legal
truth. Put differently, if doctrinal materials and methods are indeterminate and determinate
law comes into being only through specific judicial decisions, then such law that exists is
a product of the subjective minds of judges rather than an objective reality that exists
independent of the preferences of legal officials and which therefore binds their
discretionary conduct.
Judicial Subjectivity and the Rule of Law
Causal indeterminacy and subjectivism represent perhaps the most serious and oftreferenced challenges to classic rule of law justifications for the legitimacy of liberal legal
and political systems. Rational and causal indeterminacy means that the class of legal
reasons – the totality of legitimate legal materials and methods – is often insufficient to
determine uniquely correct answers to legal questions. Such indeterminacy, moreover,
entails subjectivism. If the class of legal reasons is insufficient to cause and account for
legal results, then determinate answers to legal questions must be constituted and defined
by the subjective legal conclusions of individual judges based on various factors extraneous
to the law itself. Indeterminacy thus suggests that laws “are not self-interpreting or self
applying.”127 Law only rules through human agency and through subjective human
opinions about the correct normative results in particular cases.
In the Western liberal tradition of law and politics, however, “[w]e want law to be more
than opinion, collective or otherwise.”128 Western commitments to the rule of law rest on
the notion that the moral legitimacy of legal decision making hinges on judges’ applying
existing law to resolve cases rather than actively making their own. As Michael Dorf has
written, “[i]f the application of a rule requires deliberation about its meaning, then the rule
cannot be a guide to action in the way that a commitment to the rule of law appears to
require.”129 This idea, of course, is captured in the oft-repeated mantra, “a government of
laws and not of men.” This principle suggests that law – genuine, just, and legitimate law
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– is something more than an act of official will.130 Even as essentially democratic societies
respect the legitimacy of laws passed as policy measures that reflect the political
preferences of individual legislators and interest groups within society, they also sense that
law is qualitatively different from arbitrary will. Brian Tamanaha explains the underlying
idea of this central refrain as follows: “law is reason, man is passion; law is nondiscretionary, man is arbitrary will; law is objective, man is subjective.”131
The critical relationship between judicial objectivity and the rule of law was nicely framed
by David Dudley Field in an article expressing the importance of legal formalism.
According to Field:
The science of the law is our great security against the maladministration of justice.
If the decision of litigated questions were to depend upon the will of the Judge or
upon his notions of what is just, our property and our lives would be at the mercy
of a fluctuating judgment, or of caprice. The existence of a system of rules and
conformity to them are the essential conditions of all free government. . . . The
law is our only sovereign.”132
While the connection between judicial objectivity, legal determinacy, and legitimacy is not
seriously disputed by American legal theorists, Field’s description of adjudication as
science, of course, has been. Wilbur Larremore, and early American legal realist, argued
that “[w]e are not living under a system of scientific exposition and development of
abstract [legal] principles, but, to a large degree, under one judicial arbitration, in which
courts do what they think is just in the case at bar and cite the nearest favorable previous
decisions as pretexts.”133 These realist critiques were echoed and expanded by scholars of
the Critical Legal Studies movement. While Crit theorists differed widely about what
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factors are responsible for legal indeterminacy, the main thrust of their arguments was that
“law is politics”; that judicial decisions are caused by extra-legal factors personal to
individual judges; and that law is thus an expression of subjective judicial will. As John
Hasnas notes:
If the personal motivations and values of judges rather than the rules of law
determined the outcome of cases, then, as the realists had pointed out, ‘the ideal
of a government of laws and not of men [was] a dream,’ and there was no
substantive difference between legal reasoning and political discourse. This seems
to deprive the law of its moral imprimatur and suggests that law was nothing more
than the naked exercise of political power.”134
The Indeterminacy Problem
American legal theorists have struggled to reconcile the tension between legal
indeterminacy, the rule of law, and legal and political legitimacy for well over a century.
The issue, however, seems to remain largely unresolved either conceptually or practically.
This lead Professor Michael Dorf to observe over a decade ago that indeterminacy
jurisprudence has reached a “dead end.”135
Some theorists have argued that law is not nearly as indeterminate as many Crit scholars
have claimed; that law is at most modestly indeterminate. However, while these arguments
may succeed at reducing the scope and degree of legal indeterminacy, they do not fully
dispel the essential theory that legal materials and methods are often rationally and causally
indeterminate. Likewise, while some scholars have sought to downplay the relationship
between determinacy and legitimacy, these arguments do not deny the basic liberal
commitment to substantial legal objectivity as an important theoretical benchmark for
democratic legitimacy. Ultimately, it is difficult to escape the fundamental incompatibility
between indeterminacy, uncertainty, and judicial subjectivity on the one hand, and the
qualities of legality associated with a legitimizing rule of law on the other.
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It is possible, of course, that indeterminacy is only a problem for ivory tower legal
philosophers. Some scholars have noted that regardless of any theoretical connection
between legal determinacy and legitimacy, it seems that in practice participants in the legal
system do not view law’s indeterminacy as a serious concern.136 As Mark Tushnet has
suggested, “[t]he very fact that there appears to be no widespread sense of the present
system’s illegitimacy demonstrates that whatever our practices are, they are enough to
satisfy” our need for legal predictability and objectivity.137
Tushnet’s sense of American’s belief in the adequate legitimacy of their legal system may
be overstated, however. Numerous polls and other studies suggest that high percentages
of the American public lack confidence in legislatures, courts, law enforcement agencies,
judges, and the law itself.138 In many cases, this lack of confidence is tied to the perception
that these institutions and individuals do not act in the principled, objective manner that
people typically associate with the rule of law.139 When it comes to the relationship between
indeterminacy and legitimacy, then, it seems that “ordinary citizens have not gotten over
it; determinacy is an important element of the rule of law.”140 To the extent that people
perceive the law to as being indeterminate and therefore subject to individual judicial
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preferences, they are also likely to view the legal system as unjust and insufficiently
legitimate.
It seems that indeterminacy, uncertainty, and subjectivity are unavoidable features of any
legal system. Attempts to buttress the law’s claim to legitimacy and citizens’ moral
allegiance by portraying law as determinate and legal processes as essentially objective are
likely doomed to fail. But if the argument for legal determinacy and objectivity fails,
perhaps the other side of the indeterminacy problem equation – the relationship between
determinacy and legitimacy – can be rethought. The following chapters present one such
way of rethinking what it means to have a rule of law. This approach embraces rather than
conflicts with indeterminacy and judicial subjectivity; and is grounded in the largely
successful legal experiences of the Jewish and Islamic jurisprudential traditions.

III. HALAKHA AS ENGAGEMENT
Indeterminacy is a prominent feature of traditional rabbinic jurisprudence. Numerous
scholars throughout Jewish legal history have maintained that halakha, or Jewish law, is
epistemologically indeterminate or uncertain, metaphysically indeterminate, or both. As
discussed in section III.A, according to many – thought certainly not all – rabbinic sources,
Jewish law is metaphysically indeterminate. On this view, there are unique and objectively
correct answers to few if any halakhic questions. Instead, Jewish legal truth is constituted
by jurisprudential processes through which human decisors analyze and apply halakhic
materials and sources using accepted interpretive methods and their own reasoning in
order to reach determinative legal judgments. Section III.B notes that while many other
scholars have argued that halakha is in fact metaphysically objective, even many of these
rabbinic theorists have admitted that Jewish law remains epistemologically uncertain.
While there may be uniquely correct right answers to most halakhic questions, for a variety
of reasons human decision makers are unable to access this knowledge, or cannot know
for certain if and when they have. These jurists maintain that human scholars cannot
bridge the gap between subjective cognition and objective legal truth. In practice, then
halakha is a constituted by the legal process, and, as that process is characterized by
individual analysis and disagreement, there exists a broad range of right answers to most
any legal question. Section III.C considers one approach taken by some Jewish law
scholars to address the indeterminacy thesis. This way of thinking about Jewish law
maintains that halakha inheres in Jews’ commitment to engage with the indeterminate
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materials and methods of the rabbinic tradition rather than in any particular set of right
answers to legal questions correctly cognized and applied by halakhic decision makers.

A. Metaphysical Indeterminacy in Jewish Jurisprudence
Many theories of Jewish law’s metaphysical indeterminacy center on a Talmudic passage
that appears to deny the existence of uniquely correct answers to legal questions, and
instead embraces the possibility of multiple contradictory legal truths. The Talmud relates
that “for three years there was an ongoing dispute between the House of Shammai and
the House of Hillel,” two major schools of halakhic jurisprudence.141 “The former asserted,
‘the halakha is in accordance with our view,’ while the latter argued, ‘the halakha is in
accordance with our view.”142 According to the Talmud’s account, the dispute continued
until a heavenly voice went forth and announced “these and those are the words of the
living God, but the halakha is in accordance with the rulings of the House of Hillel.”143
Commentators have noted that while the passage does conclude that in practice the law
follows the opinion of the House of Hillel, it nevertheless suggests that this is not because
Hillel’s view corresponds to some objective legal truth. Indeed, several scholars have
suggested, based on another Talmudic passage that suggests that the scholars of
Shammai’s School were of keener intellect, that it may even be likely that Shammai’s legal
position was more correct from an analytic perspective.144 Instead, some commentators
maintain that while both positions are fundamentally correct, the practical law follows the
School of Hillel because they were more numerous, and it is a cardinal principle of halakhic
procedure that the law follows the view of the majority.145 Others explain that Hillel’s
ruling was adopted because other scholars, as well as the students of Shammai themselves,
recognized that the students of the School of Hillel were more morally virtuous.146 In both
cases, the determination of the law does not rest in Hillel being objectively right or
Shammai being wrong; indeed, both explanations deem the heavenly voice declaring that
the halakha follows the view of Hillel to be irrelevant to the issue. Instead, the law follows
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the view of the School of Hillel because of a second-order rule of decision favoring
majoritarian decision making, or a peer-judgment that the students of Hillel were
exceptionally pious. In any case, underlying the Talmudic discussion seems to be the
implicit assumption that any objectively correct legal fact of the matter with respect to the
correct resolution of the dispute between Hillel and Shammai is at least irrelevant and
perhaps even nonexistent.
This denial of the existence of metaphysically objective halakhic facts is also expressed by
the 11th century French scholar, R. Sholomo Yitzchaki, better known as Rashi, who
observed that legal propositions are quite different from factual claims. He wrote:
When two [scholars] argue about what a third one said, this master says “this is
what so-and-so said” and this master says “this is what so-and-so said,” one of
them is surely stating a falsehood. But when two Amoraim [Talmdic rabbis] argue
about a matter of [commercial] law or about what is [ritually] permitted or
prohibited, each one contending, “This [ruling] seems most reasonably correct,”
there is no falsehood. Rather, each one is offering his own analysis; this master
giving reasons to permit and this master giving reasons to prohibit; this master
analogizing matters one way, and this master analogizing in a different way. In this
context one can say, “these and those are the words of the living God.”147
Rashi thus characterizes halakhic claims as a form of non-cognitive discourse. “Cognitivism
is the doctrine that some branch of discourse is semantically objective,” meaning that its
propositions are “apt for evaluation in terms of their truth or falsity.”148 Factual claims,
such as the assertion that a particular person made a particular statement, are either true
of false; there are metaphysically objective facts in the world that either correspond to or
contradict such claims. However, legal claims, according to Rashi, are non-cognitive.
There is no objective truth of the matter. Instead, halakhic propositions represent the
conclusions of individualist, subjective analytic processes, and can only be evaluated on
their own terms.
According to some rabbinic sources, this indeterminacy of Jewish law is fundamental. It
is not merely a product of poor analytics or mistaken understandings of objective legal
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truth, but is part and parcel of God’s original revelation of the Torah to Moses.149 On this
view, revelation included not only a body of legal rules and standards, but also the entire
future oral tradition explaining, interpreting, and applying the law as well.150 Thus, the
Talmudic scholar R. Levi b. Chama explained the verse, “And I will give you the tablets
of stone, and the law, and the commandments that I have written so that you will teach
them,” as follows:
“Tablets of stone”: this refers to the Ten Commandments; “the law”: this is the
Torah; “the commandment”: this is the Mishnah; “that I have written”: this is the
Prophets and Writings; “so that you may teach them”: this is the Talmud. Thus,
this teaches that all these things were given to Moses at Sinai.151
Another passage similarly relates that “God revealed to Moses all the details of the Torah
and all the details of the scribes, and what the scribes would innovate in the future.”152 R.
Nissim Gerondi, a 14th century Spanish halakhist, explained that the “details of the scribes”
in this second passage refers to “all the disagreements and arguments of the rabbis,” again
suggesting that revelation somehow anachronistically comprised of both abstract legal
standards and future interpretations and applications of those standards to specific
cases.153
Some scholars have understood this maximalist conception of revelation to indicate
halakhic determinacy; that the laws and “their correct application in every respect were
given as part of the revelation at Sinai.”154 Proponents of the indeterminacy of Jewish law,
however, understand this expansive conception of revelation to have the opposite effect.
Instead of determining the uniquely correct halakhic answers to every question, the
revelation of the Torah offered up myriad alternative legal possibilities, all of them
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normative.155 Even apparently clear-cut passages of the Torah are believed to lend
themselves to multiple contradictory interpretations.156 This idea is expressed in a
Talmudic passage that addresses the apparent futility of attempting to reach definitive
halakhic conclusion given the wide range of inconsistent but justifiable legal opinions
available:
“The masters of the assemblies”: These are the students of the wise scholars who
sit in many different assemblies and are engaged with the Torah. Some pronounce
[the subject of legal inquiry] unclean, while others pronounce it clean; some
prohibit, while others permit; some disqualify it, while others rule it fit. Lest a
person say, “how can I study the Torah under these circumstances?” Therefore,
the Torah says, “All of them are given from one Shepherd” [?]. One God gave
them; one leader uttered them from the mouth of the Master of all creation, as it
says, “And God spoke all these words”.157
According to this teaching, numerous divergent opinions about the correct resolution of
legal questions were included in God’s revelation of the Torah. Rather than determinate
norms, this view maintains that Jewish law consists of a mass of conflicting claims and
supporting evidences.
Consistent with its belief that Jewish law is metaphysically indeterminate, this pluralist
school of halakhic jurisprudence conceptualizes legal decision making as a creative and
constitutive process. According to this approach, the principle objective of the halakhic
process is to create Jewish law. On this view, an answer to any given legal resolution does
not exist until the question is addressed and resolved by a competent halakhic authority,
and then the answer determines the correct law only for that case; the halakha remains
155
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indeterminate and nonexistent as to other, even closely analogous questions until those,
too, are asked, addressed, and answered.158 On this view, before a legal question is
answered by a competent authority, Jewish law consists merely of a body of rules,
principles, and methods that justify a range of possible solutions. The legal decision
making process wades through this class of legal reasons to reach a definitive practical
judgment, and in doing so literally constitutes the right halakhic answer to the question
addressed.
This conception of halakhic decision making is embraced and explicated by a number of
prominent rabbinic scholars. R. Yom Tov Asevilli, for example, conceptualized revelation
as a body of indeterminate legal reasons justifying alternative solutions to particular
halakhic questions, and explained that applicable halakhic norm is whichever legal position
is endorsed by the second-order rule of decision of “follow the majority.”159 Nachmanides
takes a similar approach. In extrapolating the Biblical verse, “You should practice in
accordance with the law that they direct you and the law that they say to you; do not stray
from the words they tell you to the right or the left,”160 the Talmud teaches that the people
must follow the rulings of the authoritative scholars “even if they tell you right is left and
left is right.161 Nachmanides explains that the legal conclusions of relevantly authoritative
decisors must be followed “even if it appears to you to exchange right for left” because
“it was subject to their judgment that God gave the Torah.”162 The right answer to halakhic
questions is thus constituted through the decision making process; one must adhere to
158
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such authoritative rulings because by definition they actually constitute what is left and
right.
This account of the halakhic decision making process maintains that legal truth is not
strongly objective; legal facts do not exist independent of human legal understandings.
Rather, halakhic reality is subjectively constituted (and also altered) by the legal decisions
of authoritative scholars.
This idea is expressed in perhaps the most oft-quoted Talmudic passage in academic legal
literature, the “Oven of Akhnai.”163 The passage begins with a dispute between Rabbi
Eliezer and his rabbinic colleagues, led by Rabbi Yehoshua, over a point of Jewish ritual
law:
Rabbi Eliezer used all the arguments in the world [to support his legal opinion],
but they [the majority of the rabbis] did not accept his view. He said to them, “if
the law is like me, let this carob tree prove it.” The carob tree then uprooted itself
and moved one hundred cubits, and some say, four hundred cubits. The rabbis
replied to him, “one does not bring legal proofs from a carob tree.” Rabbi Eliezer
then said, “if the law is like me, let this stream of water prove it.” The stream then
changed course and began running upriver. The rabbis replied, “we do not bring
legal proofs from streams of water.” Rabbi Eliezer then said, “if the law is like me,
let the walls of the study hall prove it.” The walls of the study hall then leaned
inward as if to fall down. Rabbi Yehoshua said to them [the walls], “if Torah
scholars debate over the law, what business is it of yours?” The walls did not fall,
but out of respect for Rabbi Eliezer and his legal position they did not right
themselves either. Rabbi Eliezer then said to the rabbis, “if the law is like me, let
Heaven itself prove it!” A voice then emanated from the heavens and said, “why
do you disagree with Rabbi Eliezer, for the law is always in accordance with his
view.” Rabbi Yehoshua rose to his feet and responded, “the Torah is ‘not in
Heaven.’” What does it mean that the Torah is “not in Heaven?” Rabbi Yirmiyah
explained, “it means that the Torah was already given to Man at Mount Sinai, and
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we therefore do not pay any mind to legal interpretations offered by a heavenly
voice, for God already wrote in the Torah itself, ‘follow the majority view.’”164
Following this incident Rabbi Natan met the Prophet Elijah and asked him how God
responded to the exchange between Rabbi Yehoshua and his disputants.165 Elijah
responded, “[when the rabbis rejected the heavenly voice] God was laughing and saying,
‘My children have bested me, my children have bested me.’”166 In this, as well as in other
passages,167 the Talmud suggests that the practical legal import of Jewish law is controlled
by human interpreters and decisional processes rather than by God.
According to some scholars the constitutive element of halakhic decision making is so
powerful that rabbinic authorities are instructed to disregard even certain knowledge of
God’s objective legal truth when found to be inconsistent with their own halakhic
judgment. R. Nissim Gerondi explains as follows:
“Once the rabbis were inclined [to their ruling], even though they knew that they
were inclined to rule contrary to the truth [as expressed by the heavenly voice],
they did not want [to rescind their ruling]. For they would have violated the words
of the Torah had they reversed themselves, because they had already reached a
decision based on their own judgment. For the authority to make legal rulings was
given to the scholars of the generations, and what they adjudge to be the law is
what God has commanded.”168
164

Babylonian Talmud, Bava Mezi’a 59b.
See Babylonian Talmud, Bava Mezi’a 59b.
166
Babylonian Talmud, Bava Mezi’a 59b.
167
See Babylonian Talmud, Bava Mezi’a 86a, where the Talmud records an incident
involving Rabba bar Nahmeini who fled to the swamps to avoid persecution by Roman
authorities. While he was hiding, the Talmud says, a dispute regarding a point of ritual
purity law was taking place in heaven. God maintained that in the case under discussion
the subject was ritually pure, while the rest of the heavenly assembly contended that it was
impure. All agreed to consult Rabba bar Nahmeini who was considered the preeminent
expert in this field. Ultimately, immediately prior to his death Rabba bar Nahmeini ruled,
like God had argued, that the subject of the debate was indeed ritually pure. Only then,
following Rabbah’s decision, did the celestial disputants accede to God’s view that the
matter was indeed ritually pure.
168
See, e.g., R. Nissim Gerondi, Drashos haRan, no. 7. For an excellent overview of rabbinic
interpretations of the “Oven of Akhnai” passage, see See Izhak Englard, Majority Decision
v. Individual Truth: The Interpretations of the “Oven of Achnai” Aggada, 15 Tradition 137 (1975).
165

(2017) J. JURIS. 262

THE JOURNAL JURISPRUDENCE

Thus, rather than providing an objective standard with which to evaluate the correctness
of rabbinic accounts of the law, the Jewish law itself endorses the idea that the law is what
the authoritative interpreters say it is. This idea is poignantly captured in the following
Midrashic teaching in which the revealed Torah is analogized to a bundle of flax or a sack
of wheat:
Both the Written and Oral Torah are from the mouth of God. What is the
difference between them? It is analogous to a king of flesh and blood who has two
beloved servants. He gives each one of them a measure of wheat and a measure
of flax. The wise one of the two servants takes the flax and uses it to weave a
beautiful piece of cloth, and takes the wheat and makes flour, then mixes it, kneads
it, and bakes it, and places it on the table, and puts the beautiful cloth over it,
leaving it until the king will come. The foolish of the two servants does nothing.
After a time, the king returns and asks the two servants, ‘my children, bring me
what I have given you.’ The one brings the fine flour bread set on the table with
the beautiful cloth spread over it; the other brings the wheat in its container and
the bundle of raw flax . . . Which one is more beloved to the king? I would say, it
is the one who has [taken the raw materials granted to him] produced the bread
and the fine cloth.169
This passage expresses both the indeterminacy and open-endedness of God’s revelation
of the Torah, as well as a creative law-constituting conception of the halakhic decision
making process. More remarkably, however, this analogy does not merely describe a legal
process that creates halakha from an indeterminate class of legal reasons; it endorses it. In
this teaching, it is the creatively-minded servant who is praised. He recognizes that the law
itself is unprocessed and unactualized, its potential unrealized, until transformed into
applicable norms.170 R. Aryeh Leib Hakohen, a prominent Polish halakhist, presents a
similar vision in the Introduction to his influential treatise on Jewish commercial law,
Ketzos Hachoshen. According to Hakohen, “God gave us the Torah to administer as human
understanding determines it to be, even if that determination falls short of objective
truth.”171 Hakohen goes further, however, denying the very possibility of objective legal
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truth: “Truth,” he wrote, “should sprout from the earth, and the [legal] truth is what the
halakhic authorities, exercising their human intelligence, agree is true.”172
Some rabbinic scholars have pushed this argument even further, holding that human
interpretation of Jewish law does not merely create legal realities but metaphysical ones.
For example, R. Chayim Palaggi, a prominent 19th century legist based in Turkey,
maintained that “it appears that God alters the nature of things in accordance with the
rulings of the Sanhedrin.”173 This radical view suggests that authoritative judgments
establish not only legal realities but metaphysical ones as well. An authoritative judgment
holding A liable to B changes the objective nature of A’s relationship to B; similarly, a
determination that a specific food is not kosher or that a particular action is legally
prohibited actually alters the metaphysics of the food or act to bring them into conformity
with the halakhic ruling. A more rationalistic variation on this theme is offered by R.
Shlomo ben Aderes (1235-1310) in his explanation of the Talmud’s procedural rule
forbidding an individual from asking a halakhic question to one decisor after having already
received a prohibitory ruling from another decisor.174 Aderes writes:
“This does not simply mean that ex ante a person cannot out of respect for the
first scholar [who has already answered the question in the negative]. Rather, even
after the fact, if he has already asked a second scholar, the permissive ruling of the
second decisor is of no effect. Since the first scholar was qualified to judge the
matter, when he ruled to prohibit he rendered the subject of the query an actually
prohibited item.”175
This explanation suggests that legal authority derives from the use of proper decision
making procedures and a decisor’s jurisdictional competence over a question rather than
the substantive correctness of a ruling.
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Even halakhic pluralists thus maintain that Jewish law becomes determinate – whether
metaphysically or just in a conceptual-legal sense – through the reaching of a halakhic
decision on a specific question. While the legal process constitutes new halakhic facts,
however, this does not also entail metaphysical legal objectivity. Halakhic facts constituted
through the decision making process remain contingent upon the subjective interpretive
understandings of those scholars positioned to create and define the contours of the law
through their legal rulings. The halakha can become determinate though the disposition of
specific cases by legal authorities, but such determinacy is merely post-hoc, and apparently
dependent on the subjective judgment of the presiding judge rather than on an objective
legal reality that serves as a yardstick by which the correctness of a particular ruling may
be evaluated.
In sum, the metaphysical indeterminacy school of halakhic jurisprudence maintains that
Jewish law norms are not objective facts, neither presently as a legal decisor prepares to
answer a contemporary halakhic question, nor even at the original point of divine
revelation.
Like any complex legal culture, however, rabbinic jurisprudence does not speak with one
voice. While many halakhic scholars have embraced the idea that Jewish law is
metaphysically indeterminate, others have argued the opposite. On this view, the halakha
consists of uniquely correct answers to normative questions that exist as objective facts
independent of what human scholars and decision makers may think about them.
According to some rabbinic scholars, such halakhic rights answers are tied to the
ontological nature of the created universe. As Professor Avi Sagi describes it, this account
of halakhic determinacy “relates to various halakhic values – ‘forbidden’, ‘allowed’, ‘pure’,
‘impure’ – as real properties of objects, equivalent to colour or shape.”176 Likewise, R.
Nissim Gerondi, a 14th century Spanish halakhist and physician, suggested that from this
vantage halakhic truths are no different than medical truths. Just as a trained doctor’s
prescribing a poison will kill the patient despite the physician’s honest but erroneous
insistence that the potion will relieve his symptoms, so too, a legal decisor’s ruling, no
matter how well-reasoned and sincerely held, will do spiritual harm to a questioner if it
mistakenly contravenes objective halakhic reality.177
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An alternative theory of Jewish law’s metaphysical objectivity views determinate legal
norms as products of God’s positing the law through revelation.178 This model, which Avi
Sagi designates the “a priori position,” maintains that contrary to the ontological approach,
“Halakha neither derives from nor reflects a particular reality.”179 Instead, halakhic norms
and “their correct application in every respect were given as part of the revelation at
Sinai.”180 This approach is exampled by a comment by Rashi in his explanation of the
verse, “And these are the laws that you shall place before them.”181 Following a Midrashic
teaching, Rashi writes:
God said to Moses: “Do not think that you can just teach them the subject matter
and the rules two or three times until it is ordered in their mouths, but that you do
not have to toil in order to make them understand the reasoning of the matter and
its full explanation.” Therefore it says, “that you shall place before them”; like a
set table prepared and ready to be eaten that is placed before a person.182
Revelation, in other words, was determinate. Instead of comprising a mass of opinions
and possibilities, the Torah revealed by God and given over to the people by Moses
consisted of clearly delineated, readily applicable norms “like a set table prepared and ready
to be eaten.”
This approach also expressed by R. Jospeh B. Soloveitchik, a prominent 20th century legist
and philosopher. According to Soloveitchik, divine revelation constituted a universe of
Platonic Forms consisting of metaphysically objective legal norms.183 This system
comprises “fixed statues and firm principles”;184 it is an a priori system of foundational,
178
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eternal, and universal legal facts whose existence and content is both above and distinct
from subjective human understandings or preferences. In this view, the essence of Jewish
law is as a wholly external standard of conduct through which its adherents are charged
with viewing and experiencing the world. More importantly, this approach maintains that
Jewish law is a comprehensive and internally coherent body of substantive and
methodological data points, and that like a mathematical formula these data points causally
determine a single right answer to any halakhic question.185
A wholly different approach to halakha’s metaphysical determinacy rejects the idea that
Jewish law is made determinate either ontologically or positively through revelation. On
this view, the originally revealed body of halakhic teaching was substantially indeterminate,
but became increasingly determinate over time as authoritative judicial and legislative
officials enacted new halakhic rules and applied the law to new cases. According to scholars
like Maimonides and his predecessor R. Yitzchak Alfasi, by the end of the Talmudic
period, which marked the conclusion of independent legal interpretation and
development, the halakha was rendered fully determinate. The halakha, contained in and
enacted into law by the Talmud, contained a right answer to every legal question. This
understanding was implicit in the work of R. Yitzchak Alfasi, an 11th century Moroccan
scholar best known for having made the first widely circulated attempt to edit the Talmud
into what he considered a practical halakhic text. Alfasi excised what he considered
extraneous dialectic and homiletic materials from the Talmudic text, leaving a substantially
abridged version of the Talmud containing only what he regarded as determinate legal
conclusions.186 Notably, in confining this compilation of the whole of Jewish law meant
for practical application to the language of the Talmud itself, Alfasi implicitly suggested
that the Talmud had rendered Jewish law determinate, making the addition of additional
comments or rulings unnecessary.
Maimonides himself took a similar approach. In the Introduction to his major legal code,
Mishnah Torah, Maimonides argued that, properly understood, the Talmud provides
determinate norms for all halakhic queries.187 On this view, post-Talmudic scholars merely
185
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reformulate already settled legal norms in a way that speaks more directly to
contemporaneous questions; the halakha itself, however, was made fully determinate by
the completion of the Talmud.188 Unlike other theories of halakhic determinacy, which
holds that uniquely correct, metaphysically objective answers to legal questions were
brought into being through nature or revelation, this model contemplates a halakhic “rule
of recognition” that identifies the law with the conclusive judgments of the Talmud. On
both views, however, halakha is conceptualized as a body of metaphysically objective legal
facts that causally determines the right answers to legal questions.

B. Epistemological Indeterminacy in Jewish Jurisprudence
While some halakhic scholars have held that Jewish law is metaphysically objective, even
many of these theorists have acknowledged that the law remains largely epistemologically
indeterminate. Even if objective halakhic truths do exist, rabbinic scholars and decision
makers have widely noted the substantial difficulty, uncertainty, and human judgment
involved in determining what Jewish law entails in practice. Halakhic jurists have attributed
this epistemic legal indeterminacy to a number of different factors.
Rabbinic commentators have long appreciated that textual statements lend themselves to
numerous alternative interpretations. The Talmud itself noted this reality with respect to
the text of the Torah. Positing an important canon of scriptural construction, the Talmud
maintained that a single scriptural proof-text can be used to derive many different halakhic
rules.189 Additionally, numerous Midrashic and rabbinic sources opine that the Torah can
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be “deconstructed into seventy languages,”190 and that “there are seventy faces to the
Torah.”191 R. Moshe Chaim Luzatto associated this idea with an esoteric Midrashic
teaching that the soul of every Jew was present for God’s revelation of the Torah on
Mount Sinai. According to Luzatto, the Torah contains countless meanings because every
individual received a unique “portion” of the Torah at Sinai. Thus, the Torah’s text, which
encompasses the totality of these meanings, necessarily lends itself to myriad interpretive
understandings.192
Nachmanides expressly considered the epistemic uncertainty about what the law requires
that results from this indeterminacy of the Torah’s text, and understood this to be the
main reason for the Torah’s primary rule of decision, “follow the view of the majority.”
As Nachmanides wrote:
The need for this command [to follow the rulings of the rabbis whether you think
they are right or wrong] is very great. For the Torah was given to us as a text, and
it is well known that minds will differ about derivative matters, and disagreement
will proliferate and the Torah will become like many Torahs. Therefore the Torah
gives us a clear-cut rule to obey the directives of the High Court . . . regarding what
they say about the explanation of the Torah.”193
In this passage, Nachmanides identifies the textual nature of the Torah as a primary source
of epistemic indeterminacy, and thus disagreement. Texts, he implicitly notes, must be
interpreted in order to ascertain what they say about “derivative matters” not expressly
and clearly addressed by the text itself. But interpretation leads to disagreement because
texts can be read in a variety of different ways that makes the “real” normative import of
the text uncertain and perhaps unknowable.194
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Precisely because of the epistemic indeterminacy arising from the nature of texts, Jewish
jurisprudence posits a theory of dual revelation. 195 According to traditional Jewish thought,
in addition to the text of the Written Torah, which contains broad outlines and pointed
allusions to the norms of Jewish living, God also revealed to Moses the Oral Torah,
teachings that elaborate, explain, and at times qualify the details of Jewish law.196 The nontextualism of this oral tradition of halakhic teachings helped ameliorate the epistemic
indeterminacy of Jewish law. Maimonides, for example, explained that the initial orality of
the law avoided many of the epistemic pitfalls that later resulted from its being committed
to writing, such as “great diversity of opinion, doubts as to the meaning of written words
. . . dissention among the people, the formation of new sects, and confused notions about
practical matters.”197 R. Yosef Albo similarly explained that in order to avoid the
occurrence of uncertainties in the correct understanding of the Torah’s text, God revealed
to Moses a body of oral teachings. Albo goes on to explain that “it would have been
impossible to communicate these clarifying teachings in a text because a textual account
[of God’s explanations of the Written Torah] would be susceptible to interpretive doubts
and uncertainties just as was the case with the first text [the Written Torah].”198 Indeed,
Maimonides and others have noted that the halakhic rule, “Things that I have
communicated to you orally, you must not communicate them to others as text,”199
specifically prohibited recording the Oral Torah in texts for precisely this reason, “for
while it remained in force it prevented the evils [of indeterminacy] that subsequently arose
[after the law was committed to writing].”200
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Eventually, the Oral Torah tradition was committed to writing. Due to external pressures
and internal discord, the rabbis of the Mishnaic and Talmudic eras decided to create a
textual account of the previously orally transmitted halakha as a means of preserving its
contents as best as possible for posterity. While the writing of the Oral Law helped
preserve its content, it only exacerbated Jewish law’s epistemic indeterminacy. As R. Yosef
Albo explained:
Much as the text of the Mishnah, which is a commentary on the Written Torah,
resulted in numerous doubts and uncertainties until it too required a further
commentary – that is, the Talmud . . . . So too, the Talmud, written as an
explanatory and clarifying commentary on the Mishnah, requires additional
elaboration and clarification. And thus multiplied the commentaries and divergent
understandings [of the meaning of the Talmud], and likewise with respect to these
Talmudic commentaries themselves.201
The textualization of the Oral Torah, in other words, only exacerbated the epistemological
indeterminacy problem. Every attempt to clarify the mass of halakhic teachings and
materials in fixed texts only created additional doubts about the correct interpretation of
the new materials as scholars debated what halakhic rules and standards were actually being
communicated.
The difficulty in determinately communicating objective truths through texts also became
a common theme in arguments against medieval and early modern attempts to organize
Jewish law into code-like texts. Maimonides wrote the first systematic, conceptually
organized code of Jewish law in the late twelfth century, and explained that the goal of this
work was to present determinate and readily applicable halakhic rules so as to obviate the
need to derive legal rulings from the dispersed, multi-vocal dialectics of the Talmud.202
Some early critiques of Maimonides’ work argued that a code-like work could not fully
communicate the law, which inhered in the reasoning and activating principles underlying
specific legal rules. Thus, scholars like R. Abraham ibn Daud and R. Asher b. Yechiel
rejected Maimonides claims that his own work offered an exhaustive and determinate
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account of the halakha.203 R. Shlomo Luria, in his criticism of the prominent sixteenth
century code, Shulkhan Arukh, took this argument even further. Explicitly highlighting the
indeterminacy of textual accounts of the law, Luria wrote: “[E]ven if the entire heavens
were parchment, and all the oceans ink, they would not suffice to fully communicate one
legal issue.”204 For Luria, the impossibility of committing the law to writing is not merely
a function of the vastness of halakha. Instead, Luria observed that every time one attempts
to author an account of the halakha, “there is an even greater need for clarifications, and
clarifications upon clarifications. For it is impossible that the initial clarification of the law
would be free of all doubts and nuances such that there would be no need for further
elaboration.”205 In other words, texts are inherently incapable of fully and determinately
communicating the ideas they contain. Texts always require further interpretation, and the
need for interpretive clarification both highlights and produces substantial uncertainty
about what the law communicated through the text actually is and requires.
The indeterminacy of halakhic texts is closely related to another source of rabbinic decisor’s
epistemic uncertainty about what the law is and requires in specific cases. Some
commentators have noted that one of the reasons for the Torah’s textual uncertainty is its
prospectivity. Jewish law is a system of norms meant to be applied to countless future
contingencies, but it would be functionally impossible to include determinate answers to
every possible halakhic question in the text of the Torah itself. According to some sources,
therefore, the Torah was given as a set of broader, more general rules and principles, as
well as interpretive rules and analytic devices that would permit the scholars of every
generation to decide what the law requires in each case as it arose.206 As R. Yosef Albo
explained:
[The Oral Torah was given alongside the written Torah] because it is impossible
that the [Written] Torah could be complete in such a way as to suffice for all future
times. The details of human existence are constantly changing, and are too
numerous to be encompassed in a book. Therefore, at Sinai, God orally explained
203
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to Moses those things that were merely generally and briefly alluded to in the text
of the Torah, so that through them the scholars of each generation could tease out
the new details.207
In other words, the Torah’s text is not clear not only because indeterminacy is an innate
quality of written communication, but also because it would be impracticable to
conclusively answer every possible future question in a text revealed in a specific place and
at a specific time.
The prospective and general character of Jewish law – like that of other systems – produces
gaps in the law. When law is made in advance, it simply cannot clearly determine the result
in every future contingency. In such situations, the law literally runs out, and decision
makers must resort to a variety of analytic devices to decide the case at hand. In addition,
and related to gaps in the law, legal systems comprised of generally applicable prospective
rules tend to produce internal tensions and contradictions between legal norms. Because
halakhic standards are both prospective and formulated as general rules, it is often unclear
which norms apply to a given case. Indeed, oftentimes credible arguments can be made
for the applicability of a number of different, even contradictory existing standards that,
when applied to a given question, may urge divergent results. When faced with such
tensions, halakhic decision makers must determine which rules apply (often an effort in
analogical reasoning), or else balance equally applicable but inconsistent standards to reach
a single result. These characteristic gaps and contradictions are unavoidable. As the legal
system tries to avoid internal contradictions by positing fewer rules, it produces more gaps;
and when the law reduces the incidence of lacuna by expanding the number and scope of
legal standards it increases the number and complexity of its own internal contradictions.
These gaps and contradictions prevent rabbinic decisors from objectively determining
what the law requires in new cases. Instead, as many commentators have noted, the
process of reasoning from existing rules to practical judgments in specific cases is highly
individualistic and subjective. For example, several rabbinic sources note the
fundamentally subjective quality of analogical reasoning. When new cases arise, legal
decisors often resort to analogy in order to determine whether existing norms and their
underlying ratio legis might also apply to different but perhaps similar factual scenarios. The
facts of every case, however, include both elements that are similar to and different from
the operative facts of an existing legal norm. As R. Yomtov Asevilli pointed out, every
207
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case includes “forty nine reasons to prohibit and forty nine reasons to permit.”208 R.
Yehuda Lowe further elaborated this idea:
When God gave the Torah to the Jewish people . . . He said, “this rule has aspects
of liability and aspects of exoneration.” . . . For in the Torah there is no matter
fully pure without any impure qualities. . . . For the world is not straightforward
that there would not be a multiplicity of conflicting aspects to things. . . . God
created all things, and created them with multiple inconsistent qualities.209
According to some rabbinic scholars, this complexity precludes objective analogical
analyses. When extending existing laws to new cases, individual decisors unavoidably
engage subjective perceptions that influence their respective understandings of analogical
relationships. Thus, Lowe continued to explain that
[e]ven if a certain thing is impure, it is impossible that it does not have some pure
aspects and qualities to it; and likewise if a thing is pure, it necessarily has impure
aspects to it as well. And human beings diverge in their cognitive processes, and it
is impossible that all people should think the same way. Therefore, each person
[that issues a ruling] internalizes one of the aspects of the issue in accordance with
his own cognition. . . . Just as one person will conclude that the subject of a halakhic
question is pure and give reasons and analyses for its purity, and certainly one
aspect of its nature will be as he says, so too, another who rules the same thing to
be impure will also reason that way based on another of its aspects.210
R. Shlomo Yitzchaki similarly noted that when making halakhic judgments “this scholar
compares one thing to the next in this way, while another scholar will compare those same
things in another way.”211
Rabbinic scholars have also expressed broader skepticism at the possibility of epistemic
objectivity due to what they see as the inherently different nature of every individual. Some
commentators argue that this is a result of the Aristotelian notion that people tend to
cleave to and think like those around them. R. Menachem Meiri, for instance, wrote that
208
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“man’s nature is to love those with whom he associates or grew up, and to equate their
conduct and words to something written in a book.”212 It becomes difficult, Meiri argues,
for people to “depart from this way [of viewing things],” and this in turn produces
disagreement about normative questions.213 In a similar vein, R. Yisrael Salanter argued
that different understandings of Jewish law are the results of “subjective emotional forces
that human beings cannot fully eradicate from their cognitive processes,” which prevent
halakhic scholars from understanding anything more that “what their own eyes see.”214
According to Salanter, “the rabbis reach their halakhic positions not only according to the
[objective] evidence before them but also, and mainly, according to their personal
evaluations of this evidence.”215
Other rabbinic theorists have argued that epistemic indeterminacy results from the fact
that people just see the world differently and therefore reach different subjective
conclusions about the import and meaning of even objective data and mutually agreed
upon standards. Thus, in another passage, R. Yisrael Salanter wrote: “Human beings differ
from each other in the weight they ascribe to objective evidence, and thus they exercise
discretionary judgment, as we see that their views vary widely.”216 A similar idea is
illustrated by an allegorical explanation of halakhic controversy. In this parable, disputing
rabbis are likened to two petitioners who appear before a king. One supplicant covers his
head while the other removes his hat. While each of the two takes a different course of
action, each is attempting to apply the same rule, “act deferentially and respectfully before
the king”; the difference in each petitioner’s practical conduct results simply from different
subjective notions about what respect entails.217 Similarly, R. Shlomo Luria argued that
“each person sees [the Torah] through his own subjective channel and according to his
own capacity . . . this one distant from that one.”218
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Nachmanides nicely summarized the implications of the foregoing observations in the
introduction to his halakhic work, Milchemes Hashem.219 He cautioned his readers against
expecting to find determinate, conclusive proofs to his halakhic conclusions, and against
dismissing his views if they found his arguments less than logically airtight. He noted that
“everyone who has studied our Talmud knows that in arguments among the
commentators there are no complete proofs nor typically are there any absolute questions;
for this wisdom is not susceptible to dispositive proofs as in the mathematical or physical
sciences.”220 Here, Nachmanides emphasizes that halakhic knowledge and the reasoning
that produces it is never truly independent of the scholar engaged in its study. On the
contrary, halakhic conclusions depend on individual’s subjective impressions of the
weightiness of various interpretations, arguments, proofs, and questions.221
While Jewish jurisprudence thus maintains a strong tradition of halakha’s epistemological
indeterminacy, several prominent rabbinic scholars have rejected this claim. These rabbis
have argued that Jewish law is epistemologically determinate; that it is indeed possible for
human interprets to attain knowledge of metaphysically objective halakhic truths by
utilizing deductive reasoning and the interpretive devices and analytic methods endorsed
by Jewish law. In explaining the genesis of halakhic disagreement Maimonides argued that
legal disagreement stemming from cognitive uncertainty about what the law requires is a
product of deficient rabbinic training and weak analytic abilities. He writes:
It is well known that when two people are equal in understanding, analytic abilities,
and knowledge of interpretive principles, there will not be any disagreement
between them with respect to rulings derived from these interpretive principles . .
. for the nature of derivations made using these interpretive principles is that the
[derivative rulings] are close to each other, and the interpretive principles that this
one has are also used by the other. And it was only once students became less
diligent . . . that disputes arose during the process of legal reasoning because each
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scholar judges according to his own mind and using his own interpretive
principles.222
In another passage, Maimonides similar suggests that disagreement is not a result of
human scholars being unable to attain objective knowledge of objective facts. Instead,
Maimonides argued that deductive reasoning and proper interpretive tools permit access
to objective knowledge. Disagreement is the by-product of scholars’ failing to fully banish
subjective preferences and interests from their minds. Objectivity is possible, according to
Maimonides, even if in practice it is a rare quality in human cognitive activities.
Likewise, the 20th century scholar, R. Elchanan Wasserman suggested that objective
knowledge of God and God’s true will is accessible to human beings. He argues, however,
that subjective interests and biases distort a person’s ability to discern truth: “A person
cannot evaluate whether something is true unless his mind if free from any distorting
influence with respect to the thing he wishes to judge. For when the recognition of a
particular objective truth contradicts a subjective bias, no amount of intellect . . . can
overcome that personal preference.”223
Even rabbinic advocates of Jewish law’s epistemic objectivity, however, cannot help but
acknowledge that while halakha may not be epistemologically indeterminate it is nevertheless
quite apparently epistemologically uncertain. In other words, while it may well be
theoretically possible for human scholars to attain correct knowledge of halakhic norms, in
practice rabbinic decisors can never be sure whether or not their legal conclusions actually
reflect objective halakhic truth. The primary source of such epistemic uncertainty is halakhic
disagreement that pervades Jewish jurisprudence. Disagreement about what the law is and
requires in specific cases is endemic to the halakhic system.224 Such entrenched
disagreement – as opposed to mere transitory argumentation – makes it difficult for
rabbinic decisors to know whether they have in fact correctly surmised the objectively
right answer to a given halakhic problem. Because there is typically a wide range of wellreasoned and legally justifiable opinions on any given question, the theoretical possibility
of objective legal knowledge does little to soften the epistemic uncertainty produced by
222
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halakhic disagreements. In practice, rabbinic decisors must make “judgment calls in
evaluating citations, precedents, [and] arguments”; and there are no uncontested, objective
standards for doing so.
The necessity of making subjective judgments in light of the epistemic uncertainty
produced by ubiquitous halakhic disputation is well expressed by R. J. David Bleich. Bleich
is a contemporary proponent of a metaphysically and epistemologically objective theory
of Jewish law, but has nonetheless conceded that practical halakhic decision making entails
subjectivity (or as he puts it, “art”).225 Bleich implicitly recognizes the inverse relationship
between epistemic objectivity and disagreement when he notes that while “there is no
room for subjectivity” in halakhic decision making, “[t]hat is not to say that there is no
room for disagreement.”226 In this vein, Bleich compares Jewish jurisprudence to the
natural sciences. Just as scientists must often choose between conflicting scientific theses
by utilizing accepted scientific methods, rabbinic decisors are also frequently obliged to
choose among competing conceptions of the halakha.227 The very existence of these
alternative legal positions, however, results in substantial uncertainty as to whether any
particular halakhic answer is the right one.228 Indeed, the Talmud itself suggests as much
when it wonders at the apparent futility of the halakhic project given the ubiquity of
conflicting but reasonably justifiable legal positions on the same questions.229

C. Halakha as Engagement: A Rabbinic Conception of the Rule of Law
The indeterminacy of halakhic jurisprudence raises at least two problems. First,
indeterminacy produces disagreement, disagreement results in uncertainty, and uncertainty
makes it difficult for Jewish legal actors and decisors to know what the law is and requires.
Second, even after specific legal questions are resolved by competent rabbinic decision
makers, halakha’s causal indeterminacy suggests that such legal determinations are
expressions of subjective rabbinic will rather than objective standards of the kind typically
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thought of as law. While these two problems are common to other jurisprudential systems,
in the halakhic context they also implicate serious religious concerns.
The nomos-centric religious tradition of rabbinic Judaism holds that God’s will is
expressed through law, which sets normative standards for human conduct. Upholding
and adhering to the law therefore matters. Following the law is a religious good;
contravening the halakha is a religious ill; and either course is believed to have personal,
communal, global, and even cosmic implications.230 From this vantage, prospective
uncertainty about what the law requires due to halakhic indeterminacy and disagreement
makes it difficult for Jewish legal actors to obey the law absent the impracticability of
constant rabbinic hand-holding. This risks regular, albeit well-intentioned, violations of
correct halakhic standards. Furthermore, Jewish law’s indeterminacy complicates the ability
of rabbinic decisors to know how to guide and direct their constituents in proper modes
of halakhic praxis. To lead and instruct their followers, Jewish law scholars must be able to
ascertain what the halakha is and requires. However, Jewish legal decision makers are
typically faced with an array of divergent halakhic opinions on most issues, and the methods
of halakhic jurisprudence often fail to provide the analytic tools needed to clarify and
determine the right legal standard.
Indeterminacy and disagreement in halakha also raises the specter of judicial subjectivity,
which is a cause and also a consequence of epistemic uncertainty about what the law is
and requires. The foregoing discussion suggests that Jewish legal materials and methods
often present decisors with a solution set of reasonably justifiable halakhic responses to
any given question, and that rabbinic decision makers must ultimately choose a single
230
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answer from among these disparate options. Because the sources and methods of Jewish
law do not on their own fully determine the right answer to halakhic questions, this choice
must be made based on something external to the law itself.231 The importance of these
extra-legal factors in the decision making process – and different decisors rely on different
determinants – suggests that halakhic determinations are ultimately an exercise in
individual, subjective discretion.232
The determinative role judicial subjectivity plays in legal decision making raises the
universal jurisprudential concern about whether halakha can be characterized as a system
of objective law rather than rabbinic will.233 Additionally, the subjective quality of halakhic
determinations calls into question the religious value of following rabbinic legal judgments
entirely. First, the indeterminacy problem suggests that instead of accurately
communicating the terms of God’s law, halakhic determinations by rabbinic decisors
replace the Divine will with that of the deciding scholar, possibly leading Jewish legal actors
to follow man-made rather than Divinely-posited legal standards. Moreover, one of the
values served by halakhic praxis is humble submission of one’s own will to the external
standard of God’s command.234 If practical halakhic judgments are expressions of rabbinic
rather than divine will, however, it would seem that Jewish jurisprudence actually
represents the very opposite of humility and submission.
The Talmud itself anticipates Jewish law’s indeterminacy problem. While explaining a
verse in Ecclesiastes that states, “The words of the scholars are like goads; like well231
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Tradition 44 (1981); Sussana Heschel On Being a Jewish Feminist: A Reader, p. xiv (2d
ed. 1995) (implicitly assuming that halakhic conclusions are ultimately determined by
subjective preferences rather than objective norms, arguing that “[w]hat has become clear
is that non-halachic factors often exert ultimate control over halacha.”).
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fastened nails are the masters of the assemblies; they are given from one shepherd,”235 the
Talmud notes the radical disagreement and uncertainty that inheres in Jewish
jurisprudence:
“The masters of the assemblies”: These are the students of the wise scholars who
sit in many different assemblies and are engaged with the Torah. Some pronounce
[the subject of legal inquiry] unclean, while others pronounce it clean; some
prohibit, while others permit; some disqualify it, while others rule it fit. Lest a
person say, “How can I study the Torah under these circumstances?” Therefore,
it says, “all of them are given from one Shepherd.” One God gave them; one leader
uttered them from the mouth of the Master of all creation, as it says, “And God
spoke all these words.”236
How can one properly know and practice the law if correct halakhic standards are obscured
by indeterminacy, disagreement, and uncertainty about what the law is and requires? What
value is there in the halakhic project when this pervasive disagreement suggests that “there
is no objective reasoning in the Torah’s commandments at all”; that Jewish law is the
flawed, contingent product of individual decisors’ subjective will?237
On its face, the Talmud’s response to these questions is unsatisfying. Students of Jewish
law, the Talmud says, can take comfort on the fact that the numerous inconsistent halakhic
viewpoints encompassed by the rabbinic tradition have all been “given from one
shepherd.” Putting aside the conceptual difficulty of attributing inconsistent legal truths
to a single lawgiver, it is unclear how this knowledge helps resolve Jewish law’s
indeterminacy problem. Regardless of its theoretically unitary origin, practical halakhic
jurisprudence is still a quagmire indeterminate substantive standards and analytic methods,
conflicting legal opinions, and uncertain legal conclusions. While Jewish law may originate
in God’s command, halakhic decision making is still a human process, and the applicable
results of this process are still the individualistic, subjective opinions of human interpreters
rather than accurate communications of objective legal truth. As Steven Resnicoff has
candidly observed, “Jewish law is more the rule of men than the rule of law.”238
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The 19th century halakhist R. Yitzchak Reines thus rightly wondered: “How does it help to
say, ‘All were given by one shepherd’? For as long as the Talmud has not explained how
it is possible for two contradictory viewpoints to coexist with each other, the original
question remains in place.”239
Halakha-as-Engagement
Some rabbinic scholars have addressed Jewish law’s indeterminacy problems by
developing a conceptualization of the nature of halakha and goals of halakhic decision
making that embraces rather than strains against legal indeterminacy, disagreement, and
uncertainty. This theory, termed here “law-as-engagement,” is a way of thinking about
Jewish jurisprudence that locates halakha in a process of creative yet humble individual and
communal engagement with the accepted sources and methods of Jewish law. On this
view, halakha obtains through individuals’ and communities’ constant and perpetually
renewed involvement with the process of determining halakhic truth. On this view, while
adhering to halakhic standards is an essential component of Jewish religious praxis, Jewish
law is not a particular set of objective norms, but engagement with the law itself. While it
is often necessary to definitively answer halakhic questions, Jewish law inheres not in the
answers themselves but in the act of turning to and engaging the rabbinic legal tradition
in order to find them. The halakhic decision making process is not a means of reaching
practical legal judgments, but is an end it itself. The goal of the halakhic process is the
process.240
Halakha-as-engagement emphasizes halakhic process over legal results. From this
perspective, Torah study, interpretation, halakhic analysis, and discourse are viewed as
fundamental legal and religious values. This perspective was much popularized by R.
Chaim Volozhiner, an early 19th century scholar who revolutionized institutional Torah
study. Volozhiner emphasized what he called “Torah lishmah,” or “Torah study for its own
sake,” as a central pillar of Jewish religious life.241 This approach emphasized the process
of study and engagement with Jewish legal materials over the attainment of correct halakhic
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conclusions as the ultimate aim of studious activity. “The act of Torah study,” Volozhiner
wrote, “is the wheat, while knowledge and conclusions are the chaff.”242
Voloziner makes a similar observation about the centrality of the Torah-study process in
his comments on a Mishnaic passage that reads: “Let your house be a meeting place for
scholars; sit in the dust of their feet and drink in their words with thirst.”243 According to
Volozhiner, the Mishnah’s choice of phrase, “sit in the dust (“mis’avek”) of their feet,” is
an allusion the biblical story of Jacob wrestling (“vaye’avek”) with an angel.244
Counterintuitively, then, the Mishnah does not urge submission to the scholars, but invites
students to become fully engaged with their teachers in the give and take of halakhic
disputation and discourse. As Volozhiner wrote:
The study of Torah is called wrestling . . . and the students of Torah are wrestlers.
. . . It is forbidden for a student to passively accept the words of his teachers when
he has questions and difficulties with their views. . . . Thus . . . we are commanded
and given permission to wrestle and engage in war with the words [of the scholars
who we invite into our homes], to resolve the difficulties and questions, and to not
show any favoritism or deference to any man, but rather to love only the truth.245
Halakhic engagement and discourse is thus paramount, more so even than the possibility
of substantive truth itself. Each scholar must seek and vigorously support his own
considered understanding of the truth, even against contrary views of superior scholars
whose view may well be more “true” than his own, for the hallmark of halakha is not
correct conclusions, but engagement in study and discourse as an end in itself.
R. Yitzchak Yaakov Reines similarly identified the purpose of Jewish jurisprudence as the
search for – rather than the discovery of – halakhic truth. According to Reines, truth is
limitless, identical with the divine, and therefore beyond the ability of human beings to
fully obtain or comprehend. God, therefore, does not expect human legal actors to attain
knowledge of halakhic truth. Instead, the object of halakhic jurisprudence is the search for
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truth itself rather than definitive knowledge of true legal norms.246 Reines further argued
that
A person that seeks to attain knowledge of the truth by relying on his halakhic
analyses to understand the true halakha and by pursuing this end without
distractions or selfish concern for his own honor; a person who is searching for
the truth with all his abilities, and believes in the truth of the evidence as he sees it
– such a person fulfills the will of God, and properly observes the obligation to
study the Torah. Indeed, even when such a person fails to achieve the truth
because his opponent [in halakhic disputation] has the correct understanding of the
law, nothing is thereby lost. The [truth of] various alternative viewpoints is only
relevant with respect to conclusions about halakhic praxis; with respect to the study
of Torah itself, however, both are fully equal.247
The emphasis on halakhic engagement as an end to itself in this law-as-engagement
conceptualization of is reflected in rabbinic debates over the propriety of codifying
determinate Jewish legal norms. Proponents on either side of this question have
alternatively endorsed process-focused or result-oriented understandings of halakhic
jurisprudence, and arguments against codification thus offer helpful illustrations of lawas-engagement theories of Jewish law.248 Rabbinic advocates of codification, usually the
authors of code-like works, argued that the systemization and distillation of the broad
complexity of halakhic jurisprudence into generally applicable rules facilitates lay adherence
to the law as well as rabbinic competence in finding and applying correct halakhic norms.
In the Introduction to his halakhic code, Mishnah Torah, for example, Maimonides noted that
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In our time . . . the wisdom of our sages has disappeared, and the understanding
of our discerning men is hidden. Thus, the commentaries, the responses to
questions, and the settled laws that the Geonim wrote, which had once seemed
clear, have in our times become hard to understand, so that only a few properly
understand them. . . . Therefore . . . I saw fit to write what can be determined from
all of these works in regard to what is forbidden and permitted, and unclean and
clean, and the other rules of the Torah: Everything in clear language and terse style,
so that the whole Oral Law would become thoroughly known to all, without
bringing problems and solutions or differences of view, but rather clear,
convincing, and correct statements in accordance with the law drawn from all of
these works and commentaries that have appeared from the time of Our Holy
Teacher to the present.249
Maimonides, as well as other prominent rabbinic codifiers, thus viewed correct legal
conclusions and practical adherence to the right halakhic standards as the hallmark of the
Jewish legal project. It was important, therefore, to cut through the layers of rabbinic
discourse and disputation, and to clearly communicate the right answers to halakhic
questions without regard for dissenting points of view.250 For these scholars, the legal
process is only a means of finding correct legal conclusions; once the right halakhic
standards are uncovered, the instrumental discourse and disputation loses its value, and
should be suppressed lest it confuse proper halakhic praxis.251
Some opponents of codification argued, however, that codes wrongly attempt to distill
halakha into a set of determinate behavioral norms, and thereby obfuscates the true nature
of Jewish law and jurisprudence and the objectives of the halakhic process. According to
these scholars, halakha is about engagement and process. When responding to an halakhic
249

Maimonides, Introduction, Mishnah Torah (translation by Mechon Mamre, 2008), available
at http://www.mechon-mamre.org/e/e0000.htm.
250
See, e.g., R. Yosef Karo, Introduction, Beis Yosef (explaining the need for a concise
restatement of past halakhic scholarship because the the vast number of books and legal
opinions is overwhelming, and will prevent decisors from correctly determining the law);
R. Yosef Karo, Introduction, Shulkhan Arukh (“I saw in my heart that it would be good to
put the numerous statements [of the law] into a concise format using precise language, so
that God’s Torah will be fluent in the mouth of every Jew . . . so that any practical rulings
that he may wonder about will become clear once this wonderful work, which deals with
all areas of the law, is fluent in his mouth.”).
251
See Avi Sagi, The Open Canon: On the Meaning of Halakhic Discourse 18-29 (2007).
(2017) J. JURIS. 285

THE JOURNAL JURISPRUDENCE

query, each individual decisor has a personal duty to plumb the breadth and depth of the
rabbinic tradition before forming his own understanding of what the law requires. This
approach was advocated by R. Eliyahu b. Shlomo Zalman, also known as the Vilna Gaon,
who wrote extensive notations on R. Yosef Karo’s code, Shulkhan Arukh, in an attempt to
tie Karo’s rule-like statements to their sources in Talmudic and rabbinic dialectics.252
Volozhiner, a student of the Vilna Gaon, explained this process-oriented approach to
halakhic jurisprudence in his preface to this work:
Many have erred by giving up on the daunting task of Talmud study as a means of
reaching halakhic conclusions; they say, “knowledge of practical legal standards can
be attained simply by studying the Shulkhan Arukh, and they study the Talmud only
as a means of sharpening their intellects. And there are those who have put aside
the Talmud entirely, and suffice with studying the Shulkhan Arukh alone. But this
is not the correct way, for God has granted us intellects so that we may dive into
the depths of the Talmud, within which all future novel halakhic thoughts are
contained.253
Reliance on codified halakhic rules is wrong, in other words, because it bypasses the
essential process of study and engagement within which the halakha itself inheres. Indeed,
some scholars have gone further and chastised decisors who merely repeat the legal rulings
of earlier authorities, no matter how great. Such scholars are likened to “donkey carrying
books”;254 their failure to become personally invested in the process of determining
halakhic meaning devalues the halakhic project, even if it does achieve correct legal results
in practice.
Indeterminacy, Disagreement, and Subjectivity
From the perspective of law-as-engagement, the causal indeterminacy and uncertainty of
Jewish law, and the disagreement that it facilitates and encourages, are deliberate and
essential qualities of halakhic jurisprudence that serve important values. Jurisprudentially,
indeterminacy in Jewish law insures that the divine law itself remains eternally relevant. A
determinate law is an inflexible law, one more likely to break than bend under the strain
of having to be applied to ever changing human circumstances. Indeterminacy allows
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successive generations of rabbinic scholars to adjust their understandings of what halakha
requires under contemporaneous conditions without stepping outside or changing the law
itself. As R. Moshe Shmuel Glassner observed, “the changing generations – their views,
their circumstances, their material and moral conditions – requires changes in the law.”
Indeed, rabbinic sources recognize that the law cannot be applied mechanistically, but
must be understood “in accordance with the time and place” in which it is applied. While
it is perhaps theoretically possible, Glassner suggests, for God to have determined in
advance the correct legal norm for every future contingency, this would have been
impracticable, and even still the law would not have been entirely clear and determinate.255
On this view, Jewish law was revealed as, and remains an indeterminate body of teachings
rather than clear-cut eternal norms “to prevent specific norms from becoming
permanent,”256 which would result in “inconsistency between life and Torah.”257
Similarly, R. Yitzchak Yaakov Reines observed that “everything that is written is by nature
confined” and limited be its textual medium.258 If Jewish law had been communicated
exclusively as textual standards, there would be no way to resolve gaps and doubts that
arise about the law. Such matters, left indeterminate by the innately limited text, could not
be resolved by the text itself, and, as the indeterminacy thesis correctly suggests, other
determinations would by definition be extra-legal and thus legally illegitimate. However,
“once [the Written Torah] was given as a set of foundational principles, there is neither
end not limit to the details that can be derived” through the Oral Torah interpretive
tradition.259 The necessity of creative interpretation imbedded within Jewish law’s
indeterminate Oral Torah tradition thus insures that scholars will always “be able to derive
solutions to all the halakhic questions that arise over time. Thus, the law is rendered eternal
and limitless.”260 Indeterminacy thus allows each generation of halakhic scholars to
interpret and apply the law as they understand it, in their respective social, moral, political,
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geographic, and economic contexts, thereby assuring “that the Torah can live with the
Jewish people and develop alongside it.”261
Disagreement and the variety of available rabbinic opinions on any given halakhic issue
likewise serves an important jurisprudential function related to the eternal relevance and
workability of Jewish law. The existence of variant halakhic opinions on any given topic
allows rabbinic decisors to draw on a wide range of different interpretations and
precedents when resolving specific questions. More particularly, in different contexts legal
scholars can utilize variant opinions to reach the decisions best suited to their respective
factual contexts.262 This view jurisprudential instrumentality of halakhic disagreement is
suggested by Rashi, who observed that in cases of dispute “these and those are the words
of the living God because sometimes one reason is most relevant, and other times another,
for compelling legal reasons may change with any slight change in circumstances.”263 This
kind of flexibility and adaptability would be impossible if variant legal opinions did not
exist and halakhic norms were fully determinate, definitive, and eternal. In that case, halakhic
decisors would be compelled to uphold the same uniform standard in every case, despite
the fact that prospective rules tend to produce unworkable results when mechanistically
applied to new, unforeseen circumstances.264 Disagreement and variant halakhic opinions
allows decisors craft workable rulings in specific cases whose unusual facts may warrant a
departure from the ordinary legal standard while still remaining within the bounds of the
broad rabbinic legal tradition.265
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Indeterminacy and the possibility of disagreement are also fundamentally valuable because
they transform human legal actors from passive objectives of determinate legal directives
to active subjects that can and must engage with halakha in order to give it practical import.
This notion is expressed by R. Chaim Hirschensohn, who suggests that the deliberate
indeterminacy of the Torah was designed to facilitate continuous human involvement in
halakhic discourse, interpretation, and decision making. Hirschenson frames this idea as a
response to a question posed by the Talmud: “Why does the Torah repeatedly say, ‘And
God spoke to Moses, saying . . .’?”266 According to Hirschensohn, the word, “saying”
suggests that instead of giving the Torah as a set of clear-cut rules, God revealed the law
in a way that left space for scholars to offer variant understandings. “God did not want to
declare final rulings because He wanted every Jew to have the opportunity and discretion
to explain the Torah in opposite ways.”267 Indeterminacy thus creates the opportunity for
halakhic discourse and disagreement; instead of determinate norms that must simply be
obeyed, the law is a body of materials and methods that must be studied, interpreted, and
analyzed before they can be observed.
Judicial subjectivity is thus an important element of halakhic jurisprudence that adds to
rather than detracts from the internal integrity of the system.268 By endorsing rabbinic
subjectivity in halakhic decision making, Jewish law insures that the Jewish legal universe
will remain diverse, flexible, and with the built in human tool box for addressing the myriad
real-world problems to which it must be applied. Furthermore, individual subjectivity –
the essence of each halakhic actor’s self – is the medium through which human subjects
become actively engaged with the law.269 By injecting part of their own selves into their
halakhic opinions, by creating legal standards that reflect their own unique perspectives and
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inclinations, Jewish legal actors become fully engaged and intimately bound up in the legal
tradition.
In the rabbinic tradition, the uniqueness of each individual human perspective is axiomatic.
In describing the creation of humanity, the Torah relates: “And God created mankind in
his own image; in the image of God He created him; male and female He created them.”270
Some commentators note that this verse suggests that this account suggests that human
beings not only possess godly qualities – “in the image of God He created him” – but that
each and every individual human being is unique – each one created “in his own image.”271
Several Talmudic sources confirm this view of the uniqueness of every individual, while
going further and reflecting that this diversity of unique human perspectives is a testament
to God’s greatness. One Mishnaic passage, for example, wonders why the human species
originated from a single being, Adam. The Mishnah explains that “at first, only a single
Man was created . . . in order to declare God’s greatness; for a person might mint many
coins from a single mold and all will be the same, but God minted all human beings with
the mold of the first Man, and not one person is exactly like the others.”272 Another passage
questions why a person who sees a great multitude of people should recite the blessing,
“Blessed are you, God, King of the Universe, who knows their deepest secrets.”273 The
Midrash suggests that witnessing a diverse multitude of human beings should cause one
to reflect on the greatness of God who unifies this diversity. “Just as the faces of
individuals differ, so to do their perspectives and dispositions; all individuals have their
own nature.”274
In some sources, the uniqueness of each individual finds expression in the idea that
everyone possesses a unique “portion” of the Torah. One famous though somewhat
mystical teaching suggests that all present and future Jewish souls witnessed the revelation
of the Torah at Sinai.275 On this view, “[e]ach individual experienced the revelation from
a unique position,” and each received a singular “portion” of the total truth of God’s law
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in accordance with his or her subjective vantage and understanding. 276 R. Yechiel Yaakov
Weinberg even uses the mystical teaching about each soul having a unique portion in the
revealed Torah to justify innovative halakhic reasoning. He writes: “with respect to analytic
reasoning, we each have permission to offer novel ideas and say things that lack precedent,
for every Jewish person whose soul was present at Mount Sinai received a unique portion
of the Torah and its novel interpretations.”277 Likewise, R. Moshe b. Noach Yitzchak
Lipschuetz observed that different halakhic decisors have different subjective inclinations;
the souls of some scholars, he wrote, are naturally inclined towards stringency and have a
tendency to prohibit, while others prefer leniency and instinctively look for ways to
permit.278
This positive valuation of judicial subjectivity is encapsulated in the rabbinic aphorism, “a
judge only has that which his own eyes see,” which recognizes the inevitability of
subjective perspectives on the decision making process.279
This principle is not merely a descriptive truism, however. It is often used to justify and
even endorse the subjective element in halakhic decision making. One Midrashic source,
for example, uses this principle to justify human decision making in light of the grave
eschatological consequences of wrongly determining the divine will.280 The Talmud
invokes this same principle when it endorses a measure of judicial independence on the
part of rabbinic scholars: A qualified decisor must not slavishly follow past precedents and
thereby abdicate his own duty to decide each question in accordance with his own
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understanding, for “a judge has only what his own eyes see.”281 In both cases, the rabbinic
tradition legitimates halakhists’ reliance on personal judgement, even at the expense of
arriving at what may be a less objectively correct ruling.282 As R. Moshe Isserles wrote,
“each decisor should follow after his own heart, and rule as he thinks the times warrant.”283
Viewed through the lens of halakha-as-engagement, the prominent subjective element of
Jewish legal decision making represents important jurisprudential and religious virtues.
The subjectivity of halakhic judgment is both a consequence and a cause of Jewish law’s
indeterminacy, and likewise closely correlates to the incidence of halakhic disagreement. As
Maimonides noted, legal disputes demonstrate that legal decision making is influenced by
decisor’s’ unique subjective perspectives and preferences. While Maimonides took a
negative view of subjectivity and halakhic dispute, rabbinic proponents of halakha-asprocess theories of Jewish law perceive these as positive characteristics of the halakhic
system. As was mentioned earlier, disagreement helps keep Jewish law eternally relevant
by creating a rich and diverse storehouse of halakhic opinions that can be relied on to make
Jewish jurisprudence responsive to changing or unusual circumstances. Subjectivity in
halakhic decision making insures a diversity of legal opinions and robust halakhic discourse,
as different scholars with different subjective ways of understanding the law will reach
alternative halakhic conclusions.
Additionally, the Jewish law’s jurisprudential endorsement of decisional subjectivity helps
preserve a measure of correlation between the law and the lived experiences to which it is
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applied.284 Traditionally, halakhic questions are answered by local scholars, official city or
synagogue rabbis or rabbinic court judges who typically lived and worked among, and were
selected by their constituents.285 To the extent that their own subjective perspectives are
formed by the social, political, economic, philosophical, moral, and cultural climates in
which they live, their judicial “sixth sense” is formed by the same milieu as that of their
constituents whose lives their rulings govern.286 The subjective quality of halakhic decision
making thus encourages rabbinic decisors to interpret and apply the law though subjective
lenses that are not too far removed from the lived human experiences in which their
halakhic rulings will be implemented. Instead of a mechanistic, objective law detached from
reality, subjective decision making promotes lively, relevant, and practical halakhic
jurisprudence.
Subjectivity in halakhic decision making also enables Jewish legal actors and officials to
become deeply engaged with the sources and methods of Jewish law. Many scholars have
explained that it is precisely the injection of individual scholars’ own subjective
perspectives into the construction of halakhic standards that allows legal actors become, in
the Talmud’s words, “partners with God in the work of creation.”287 As R. Moshe Shmuel
Glasner observed, the nature of the Oral Torah means that every individual introduces
something unique into the law, “something of his own grasp and understanding.”288 “Each
scholar,” Glasner wrote, “introduces some of his own personal understanding . . . each
will understand the Torah in his own way, according to his own reason and abilities
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because people’s minds differ.”289 This subjective, highly personal contribution to Torah
scholarship transforms “what is potential in the Torah into something that is actual,”
thereby making halakhic scholars partners in the creative construction of Jewish legal
meaning.
Jewish law requires engagement; Scripture disparages legal actors who merely
mechanistically adhere to halakhic norms without becoming active participants in studying,
and interpreting, and constructing the halakhic tradition.290 Engagement, however, requires
an opportunity to be more than a passive practitioner of determinate halakhic norms. It
requires an opportunity for each individual qua individual to participate in the construction
of halakhic meaning.291 This is why Jewish law is indeterminate, and this is why Jewish
jurisprudence embraces the role played by individuals’ unique personal perspectives in
negotiating Jewish legal meaning. There is no space for individual engagement with
tradition in a system of determinate norms. In such a system, a legal actor can but obey;
there is no need for interpretation and analysis, and to engage in such is to step outside
the law itself. Only in an open legal system, where law is conceptualized as a process of
engagement rather than a series of correct adjudicative results, can individual decisors
become partners in an ongoing process of constructing legal meaning.292
Cabining Judicial Discretion
While halakhic jurisprudence recognizes and even endorses subjectivity in legal decision
making, this does not mean that halakha is merely a reflection of naked rabbinic will. An
emphasis on halakhic process rather than results is not a license of rabbinic scholars to
actively impose their own subjective preferences on the law. Halakhic conclusions that
289
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derive from proper engagement with tradition represent a competent rabbinic decisor’s
best individual sense of what the sources and methods of halakha genuinely require in a
specific case, not what he self-consciously prefers the conclusions to be. Rabbinic scholars
have thus instructed: “A person must not say, I will decide as I wish on questions that are
subject to dispute; and if he does so, this is a false judgment.”293 Instead, scholars must
“be deliberate in judgement”;294 they must carefully asses each question, study relevant
sources broadly and deeply, and interpret, analyze, and apply these materials in a way that
is consciously averse to personal interest and bias. Thus, R. Chaim Loew described halakhic
judgment as follows:
This had always been the custom among the Jewish people. When a sage qualified
to rule . . . faced a decision, he would open all the books of law and read the
opinions of those who forbid and those who allow. He would study them in
apprehension and awe, dread, and trepidation. . . . If possible, he would assemble
all the scholars of his town and they would discuss the issue until reaching
agreement.295
Likewise, R. Chaim Volozhiner emphasized the importance of modestly and humility as a
prerequisite for authentic engagement in Torah and halakha study:
But with all this, a person must be cautious [when offering his own halakhic
conclusions] lest he speak arrogantly and stridently simply because he has found a
reasonable basis for disagreement, or lest he come to think he is as great as his
teachers or as the author of the book that he wishes to dispute. Rather, a person
must know in his heart that sometimes he has not fully understood the author’s
words and intent. Therefore he should take an attitude of great humility; and [when
offering his own view] he should say, “Although I am not worthy [to disagree],
nonetheless it is Torah [and I cannot but offer my own considered
understanding].”296
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As Avi Sagi characterizes this line of thought, “these qualities lead to the epistemic
skepticism that is required for Torah study, whose first object are the individual’s own
insights and knowledge.”297 Jewish legal actors are thus urged to constantly evaluate their
own processes of halakhic engagement so as to evaluate whether they are genuinely seeking
legal truth, or are hubristically imposing their own preferences upon the rabbinic tradition.
This caution against taking a light view of halakhic decision making is encapsulated in the
Talmudic concept of “yiraas horaah,” or “fear of rendering legal decisions.”298 Accordingly,
the Talmud instructs that “a judge should view himself as if a sword is resting between his
shoulders and the gates of hell are open under him” lest he fail to fully consider all legal
possibilities and pervert the halakhic process.299 Proper engagement with the sources and
methods of Jewish law thus entails great humility, respect for the opinions of other
scholars, attempts to reach consensus, and caution. A decisor must be careful not to be
too quick to reach the decision he subjectively wants rather than the conclusion he
subjectively thinks the halakha genuinely requires.
This procedural posture of decisional caution and humility especially pronounced with
respect to the settled historical consensus of halakhic opinion. While halakhic jurisprudence
does not generally recognize binding precedent aside from the explicit rulings of the
Talmud, rabbinic scholars are as a matter of standard judicial practice highly deferential to
the authority of settled historical consensus on particular halakhic issues.300 This practice is
based on a Talmudic dictum that supports the notion of a “decline of the generations” –
the idea that later generations are in some sense less competent at halakhic decision making
than their predecessors.301 In practice, this principle urges halakhic decisors to approach
settled legal standards, long-standing historical scholarly consensus or popular modes of
297
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practice, and the corpus of legal rulings of past halakhic eras with substantial respect and
deference.302 Although post-Talmudic precedents are not formally binding, many rabbinic
scholars have concluded that they ought to only be overruled with caution and
contemporary support from rabbinic colleagues.303 Thus, R. Asher b. Yechiel held that “if
[the words of earlier authorities] do not appear correct to him, and he relies on proofs and
arguments that are deemed acceptable to his own generation” he can rule against the
persuasive weight of past precedent.”304 Likewise, R. Moshe Isserles requires that a decisor
possess “compelling proofs and arguments” before he departs from settled halakhic
norms.305 In any case, deference to precedent, and the need to gather rabbinic support for
departures from settled law illustrate the degree to which even a subjective halakhic
decision making process must be undertaken with humility and a eye towards finding
halakhic truth rather than enforcing one’s own personal predilections and will as law. As
Avi Sagi explains, deference to past scholarship helps balance the potential for divisive
halakhic anarchy through the Jewish legal community’s agreement to accept certain settled
rules and influential texts as a normative halakhic corpus.306
Humble deference to the persuasive weight of consensus and past scholarship must be
balanced against each decisor’s duty to rule “as his eyes see.” Competent rabbinic scholars
are cautioned against becoming like “mules carrying books” by slavishly relying on the
halakhic conclusions of others. Indeed, doing so may even be regarded as a religious and
jurisprudential failing. As R. Chaim Hirschensohn wrote:
If a monitory believes its legal conclusions are correct, even against the views of a
majority of scholars that it believes to be wrong, the minority must do as it thinks
correct. If the minority follows the easy path and merely follows the rulings of the
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majority against its own better judgment . . . it will be seen as having failed to
observe the obligation to obey the words of the scholars.307
Ultimately, the decision-making process is a challenge and a potential minefield. To
traverse this path requires deference to one’s predecessors, discretion based upon a
rigorous application of logic and other factors, along with ‘the fear of judgment.’”308
However, the need to navigate and balance these conflicting imperatives – judicial
confidence on the one hand, and humility and deference on the other – is part and parcel
of the process of halakhic engagement. The need for constant mindful self-awareness of
how one is going about the halakhic decision making process induces deep engagement
with the law. Indeed, in some sense, this tension within Jewish adjudication suggests the
possibility of meta-engagement, a way of being engaged about how best to be engaged
with the halakhic tradition.
Halakha and Law’s Rule
The foregoing discussion strongly suggests that the Western definitions of the rule of law
cannot be easily mapped onto halakhic jurisprudence. Jewish law does not exhibit many of
the qualities of legality identified by American jurisprudes, such as prospectively, clarity,
generality, and internal consistency. Instead, halakha is substantially indeterminate and
uncertain; and practical legal standards are thus often clarified through seemingly
inconsistent case-by-case determinations by various independent rabbinic authorities.
What, then, can be said for the rule of law in halakhic jurisprudence? Law-as-engagement
conceptualizes law as the process of halakhic interpretation, analysis and decision making,
rather than as in particular norms of halakhic praxis. From this perspective, the materials
and methods of Jewish law and jurisprudence form the foundational canon and ultimate
source and reference point for Jewish legal actors to determine – and constantly reevaluate
– the character of Jewish living. By committing to the idea that private and public
judgments about how to live must in the final analysis be justifiable by reference to the
halakhic tradition, Jewish legal communities constitute themselves through this process of
study, interpretation, and application. In this model, indeterminacy, disagreement,
subjectivity, and uncertainty do not undermine the rule of law; they facilitate it. The law
rules in the individual and national Jewish commitment to be constantly and earnestly
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engaged with the halakha, and through the use of this common commitment to constitute
Jewish religio-legal life and identity.
In the context of halakhic jurisprudence, the idea of law ruling through its ability to
constitute individual and communal identities and ways of being in the world as a result
of those individuals and communities’ commitments to engage the rabbinic tradition as a
foundational canon is poignantly expressed by R. Joseph B. Soloveitchik in his seminal
work, Halakhic Man.309 One of the chief aims of this programmatic essay was to articulate
the phenomenology of what Soloveitchik called “halakhic man,” a human being who
approaches existence through the lens of Jewish law. According to Soloveitchik, halakhic
man experiences the world, constructs his own identity, and determines his conduct by
means of the materials and methods of the rabbinic legal tradition.310 “An entire corpus of
precepts and laws guides him along the path leading to existence.”311 Soloveitchik’s view
of the relationship between the rabbinic legal tradition and individual and communal
Jewish legal actors suggests that the former is, to use Moshe Halbertal’s phraseology, a
kind of “formative canon” that constitutes the latter.312 By creating and defining Jewish
legal communities in terms of a shared interpretive commitment to the centrality of the
texts and methods of halakhic jurisprudence; by defining this community as a fellowship
of common commitment to engage the rabbinic tradition as the source of individual and
communal identity and behavioral normativity, Jewish legal actors actualize halakha’s rule
of law.313
The extent to which halakha rules though Judaism’s fundamental imperative for individuals
and communities to constitute their selves by being deeply engaged with halakhic study and
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discourse constitutes is illustrated by an anecdote with which Chaim Saiman sets the tone
for his forthcoming book, Halakha: The Rabbinic Idea of Law. While the passage is lengthy,
it is poignant and worth quoting at length. Saiman describes visiting a New York
synagogue one weekend in which a flyer was posted announcing a Sabbath afternoon guest
lecture by a rabbi whose talk was entitled, “Bidding Competitively on Goods or Properties when
Others are Previously Involved.” In Saiman’s words:
As a law professor who teaches contract law, I personally find this topic is of great
interest. In fact, I read articles and attend conferences where questions of this type
are discussed with great precision and passion. But I am also self-aware enough to
know that this topic is hardly one of general interest. . . . and certainly not marketed
as uplifting material for religious seekers.
Yet . . . nearly 150 laymen came out to hear the rabbi guide them through the
byways of this Talmudic discussion. No one in the room was a legal academic, and
few if any had ever drafted or negotiated an agreement under Jewish law. . . .
[T]hough audience surely saw themselves as bound by halakhah, neither the topic
nor manner of presentation was designed to define the rules directly relevant to
commonplace observances of Jewish law. So what exactly drew all these people
out on a Shabbat afternoon?
The answer is that both the rabbi and his audience understood themselves as
participating in the quintessentially spiritual act of Torah study. True, the content
of the talk dealt with Talmudic rules of contract and property law—many of which
are not very different from what is taught in American law schools. But to those
present, the discussion could not have been further from the concerns of the
market and commercial life. Rather, they were engaged in a pristine act of religious
worship, the study of God’s Torah.314
Saiman’s retelling highlights how the idea of and commitment to halakha as a process of
engagement rather than as a set of specific observed norms characterized by qualities of
legality, objectivity, and due process functions to positively constitute a community
defined by and thus ruled by Jewish law. The ideal and process of Torah study and
discourse permeates and colors every aspect of individual and communal life; as the
foundational source through which Jewish legal actors experience the world, halakha,
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conceptualized as process and engagement, makes the religio-legal community what it is.
As Saiman goes on to note:
The unique status accorded to the study of Jewish law becomes even more
pronounced as we shift from the life of the community to the individual. Suppose
a parent is critically ill and the child desires to beseech God for a cure. As in other
religious cultures, both prayer and charitable offering are appropriate Jewish
responses, but the rabbinic tradition adds another, Torah study. Now suppose the
parent did not survive, and the child is searching for a religiously suitable way to
commemorate their life. Here too, studying a page of Talmud, or even better, an
entire tractate of its legal intricacies is laudable and accepted way to mark the
occasion. At weddings, bar mitzvahs, newborn celebrations, graduations, and
birthdays it is common, at times expected, to punctuate the event by sharing some
words of Torah. All in all, it is hard to imagine a single social, emotional religious
or institutional where it is not appropriate to pull out a book and expounding on
some point of Jewish law.315
Halakha rules, but not through a framework of determinate norms predictably applied by
objective rabbinic decision makers. Instead, this complex tradition of jurisprudential
discourse rules because it the legal community remains committed to treating the sources
and methods of the Jewish law as the principle source of individual and communal norms
and values. The halakhic tradition is in a very real sense the lifeblood that drives traditional
Jewish life and thought.
IV. CONCLUSION
Western thinking about the rule of law has for a very long time rested on the idea that law
is best conceived as a system of substantive and procedural prescriptions, and that the rule
of law and legal and political legitimacy depend largely on the degree to which institutions
and officials successfully actualize these normative standards. This conceptualization of
law’s rule forms the basis for the seemingly intractable indeterminacy problem. If the
materials and methods of American law fail to determine uniquely correct answers to a
large number of important legal questions, and if judges are consequently forced to ground
their rulings in their own subjective, extra-legal preferences, in what sense can we claim to
have a legitimate legal system characterized by the rule of law?
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The law-as-engagement approach grounded in the rabbinic jurisprudential tradition offers
an innovative conception of the rule of law and legal legitimacy that neutralizes the
indeterminacy challenge at its roots. Conventionally, indeterminacy and the judicial
discretion it entails are seen as a challenge to legal legitimacy because law is typically
thought of as a system of particular primary obligations that impose meaningful prior
constraints on how officials regulate behavior through their adjudicatory determinations.
Law-as-engagement rejects the notion that the purpose of law is regulation, and that
legitimacy thus demands that law determinately govern both regulators and regulated alike.
Instead, law-as-engagement suggests that the purpose of the law is to induce its human
subjects to unite in a shared common experience of trying to discover what the law entails
while knowing full well that they will never find the determinate, objectively correct legal
truth they seek. On this view, legal disagreement is actually positive because it signals that
the law truly is ruling; that diverse, individual members of society are engaged in this
ongoing process of discovery and are not abrogating the opportunity to create their own
unique experience with the shared law to other, authoritative decision makers.
By embracing and assimilating this model into Western legal thought, we might encourage
people to think differently about what disagreement over the meaning and application of
shared political, legal, or religious values signals. Law-as-engagement views law as a process
of individual interpretive engagement situated within a broader societal commitment to
abide by the discursive boundaries of its own legal tradition. From this vantage, it may be
possible to think of societal cohesion in political society as a function of citizens’
commitments to shared normative traditions rather than as requiring the actualization of
any particular understanding of that tradition. Diverse individuals and interest groups can
be united through their shared experience of engaging with and relating to a common
political-legal heritage. Moreover, these different constituencies might be encouraged to
view disagreement about what society’s law and values entail not as a betrayal of those
values by those whose understandings differ from their own, but as a signal that law is
indeed succeeding – that individuals and groups with very different perspectives can all
come together in a common commitment to constitute a society through the experiential
process of engaging with shared, mutually agreed upon normative foundations.
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